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i 

 
QUESTIONS PRESENTED 

 
The General Convention on the Privileges and 
Immunities of the United Nations (the “Convention”), 
the International Organizations Immunities Act 
(“IOIA”), and the Diplomatic Relations Act (“DRA”) 
provide the United Nations and its officials with a 
species of immunity from federal and state laws. 

1. Whether the Second Circuit mistakenly 
interpreted the Convention, IOIA and 
DRA to extend this immunity to cover 
actions taken by an international 
organization or its officials outside the 
scope of their official functions. 

2. If not, whether extending that sweeping 
immunity to private actors such as the 
respondents would exceed Congress’ 
power under the Constitution or would 
violate petitioners’ rights under the 
First, Fifth, or Fourteenth Amendments. 
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PARTIES TO THE PROCEEDINGS 

 
 The Petitioners are Cynthia Brzak and Nasr 
Ishak. Respondents are the United Nations, Kofi 
Annan, Ruud Lubbers, and Wendy Chamberlin.  

 The following parties were named as defendants 
in the District Court but were not parties to the 
proceedings in the Court of Appeals: Werner Blatter, 
Kofi Asomani, Raymond Hall, A.-W. Bijleveld, and 
Daisy Buruku. 
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1 

 Cynthia Brzak and Nasr Ishak respectfully peti-
tion for a writ of certiorari to review the judgment of 
the United States Court of Appeals for the Second 
Circuit. 

--------------------------------- ♦ --------------------------------- 
 

OPINIONS BELOW 

 The matter was initially filed in this Court as a 
request for leave to file as an original action (No. 
136), and was dismissed by this Court without 
opinion (Order List: 549 U.S., 2006); a mirror com-
plaint was simultaneously filed in the U.S. Federal 
Court for the Southern District of New York. The 
opinion of the court of appeals is reported at 597 F.3d 
107 (2nd Cir. 2010) and reprinted in the Appendix at 
App. 14. The opinion of the district court is reported 
at 551 F.Supp.2d 313 (S.D.N.Y. 2008) and reprinted in 
the Appendix at App. 1. 

--------------------------------- ♦ --------------------------------- 
 

JURISDICTION 

 The court of appeals entered its judgment on 2 
March 2010. The jurisdiction of this Court is invoked 
under 28 U.S.C. § 1254(1). 

 Since the proceeding draws into question the 
constitutionality of a federal statute, it is noted that 
28 U.S.C. § 2403(a) (2010) may be applicable. No 
court of the United States as defined by 28 U.S.C. 
§ 451 has yet notified the Attorney General.  

--------------------------------- ♦ ---------------------------------   
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STATUTORY PROVISIONS INVOLVED 

 This petition involves the application of the 
General Convention on the Privileges and Immu-
nities of the United Nations (21 U.S.T. 1418),1 the 

 
 1 SECTION 2. The United Nations, its property and 

assets wherever located and by whomsoever held, 
shall enjoy immunity from every form of legal process 
except insofar as in any particular case it has 
expressly waived its immunity. It is, however, under-
stood that no waiver of immunity shall extend to any 
measure of execution. 
SECTION 18. Officials of the United Nations shall. 
  (a) be immune from legal process in respect of 
words spoken or written and all acts performed by 
them in their official capacity, 
  (b) be exempt from taxation on the salaries and 
emoluments paid to them by the United Nations, 
  (c) be immune from national service obligations, 
  (d) be immune, together with their spouses and 
relatives dependent on them, from immigration 
restrictions and alien registration, 
  (e) be accorded the same privileges in respect of 
exchange facilities as are accorded to the officials of 
comparable ranks forming part of diplomatic missions 
to the Government concerned, 
  (f ) be given, together with their spouses and 
relatives dependent on them, the same repatriation 
facilities in time of international crisis as diplomatic 
envoys, 
  (g) have the right to import free of duty their 
furniture and effects at the time of first taking up 
their post in the country in question. 

 SECTION 19. In addition to the immunities and 
privileges specified in Section 18, the Secretary-
General and all Assistant Secretaries-General shall 

(Continued on following page) 
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International Organizations Immunities Act (“IOIA”) 
(22 U.S.C. § 288[a-e]),2 and the Diplomatic Relations 

 
be accorded in respect of themselves, their spouses 
and minor children, the privileges and immunities, 
exemptions and facilities accorded to diplomatic 
envoys, an accordance with international law. 

 2 § 288a. Privileges, exemptions, and immunities of inter-
national organizations 
International organizations shall enjoy the status, immunities, 
exemptions, and privileges set forth in this section, as follows:  

(a) International organizations shall, to the extent 
consistent with the instrument creating them, possess 
the capacity –  
(i) to contract;  
(ii) to acquire and dispose of real and personal 
property;  
(iii) to institute legal proceedings.  
(b) International organizations, their property and 
their assets, wherever located, and by whomsoever 
held, shall enjoy the same immunity from suit and 
every form of judicial process as is enjoyed by foreign 
governments, except to the extent that such organiza-
tions may expressly waive their immunity for the purpose 
of any proceedings or by the terms of any contract.  

§ 288d. Privileges, exemptions, and immunities of officers, 
employees, and their families; waiver 

(a) Persons designated by foreign governments to 
serve as their representatives in or to international 
organizations and the officers and employees of such 
organizations, and members of the immediate families 
of such representatives, officers, and employees 
residing with them, other than nationals of the United 
States, shall, insofar as concerns laws regulating entry 
into and departure from the United States, alien 
registration and fingerprinting, and the registration of 
foreign agents, be entitled to the same privileges, 

(Continued on following page) 
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Act (“DRA”) (22 U.S.C. §§ 254a-54e)3 to dismiss the 
petitioners’ complaint for want of subject matter 
jurisdiction, the petitioners assert that such appli-
cation violated their rights pursuant to the First, 
Fifth and Fourteenth Amendments to the U.S. 
Constitution. 

--------------------------------- ♦ --------------------------------- 
   

 
exemptions, and immunities as are accorded under 
similar circumstances to officers and employees, 
respectively, of foreign governments, and members of 
their families.  
(b) Representatives of foreign governments in or to 
international organizations and officers and employees 
of such organizations shall be immune from suit and 
legal process relating to acts performed by them in 
their official capacity and falling within their 
functions as such representatives, officers, or em-
ployees except insofar as such immunity may be 
waived by the foreign government or international 
organization concerned. 

 3 § 254d: 
Any action or proceeding brought against an 
individual who is entitled to immunity with respect to 
such action or proceeding under the Vienna Con-
vention on Diplomatic Relations, under section 254b or 
254c of this title, or under any other laws extending 
diplomatic privileges and immunities, shall be 
dismissed. 
Such immunity may be established upon motion or 
suggestion by or on behalf of the individual, or as 
otherwise permitted by law or applicable rules of 
procedure. 
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STATEMENT OF THE CASE 

 On or about 18 December 2003, respondent 
Lubbers, while then UN High Commissioner for 
Refugees, indecently assaulted petitioner Ms. Brzak, 
in his executive offices, in an outrageous and 
inappropriate manner. Petitioner Brzak filed an 
internal complaint with the UN’s Office of Internal 
Oversight Services (“OIOS”), which conducted an 
investigation into the complaint, and ultimately 
reported to respondent Annan, then the UN Secretary 
General, that it had confirmed the truth of Ms. 
Brzak’s complaint against Lubbers, and recom-
mended that appropriate disciplinary sanctions be 
applied to Mr. Lubbers (App. 58).  

 Retaliation against Brzak began almost imme-
diately after Mr. Lubbers was informed of her 
complaint, and this retaliation was the subject of two 
further official complaints by her to OIOS in June 
and September 2004. In July 2004, Mr. Annan 
ignored the clear and unequivocal findings of the 
June OIOS report, and instead purported to publicly 
exonerate Mr. Lubbers. The respondents continued to 
retaliate against petitioner Brzak for her actions in 
bringing complaints against Mr. Lubbers’ actions, and 
also retaliated against petitioner Ishak, a fellow 
UNHCR staff member, for assisting her in pursuing 
her complaints.  

 On or about 28 October 2005, the petitioner 
Brzak filed a complaint with the New York EEOC 
office against the respondents claiming that she had 
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been indecently assaulted and had been retaliated 
against on account of her reporting of such assault, as 
to amount to actionable sexual harassment under 
Title VII of the Civil Rights Act of 1964 (EEOC 
Charge No. 160-2006-01029)). On or about 31 Janu-
ary 2006, the EEOC issued to the petitioner Brzak 
a letter of Dismissal and Notice of Rights claiming 
simply, without explanation or support, that the 
EEOC “had no jurisdiction”. 

 On or about 4 May 2006, the petitioners filed a 
Complaint in the Southern District of New York 
against the respondents asserting a number of 
common law claims that existed at the time of the 
adoption of the U.S. Constitution (battery, breach of 
contract/constructive termination, intentional inflic-
tion of emotional distress) as well as several claims 
created more recently by Congressional action 
(retaliation for asserting a right under Title VII of the 
Civil Rights Act of 1964, and racketeering and con-
spiracy claims under Civil RICO).  

 By letter dated 2 October 2007, the U.S. Attorney 
for the Southern District advised the district court of 
his intention to refrain from appearing in the action 
on behalf of the defendant United Nations, or to 
otherwise intervene on its behalf. 

--------------------------------- ♦ ---------------------------------   
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REASONS FOR GRANTING THE WRIT 

I. THE SECOND CIRCUIT’S DECISION CON-
FUSES THE IMMUNITY GRANTED TO 
SOVEREIGN STATES WITH LESSER 
FORMS OF STATUTORY IMMUNITY. 

 Employees of the United Nations are separate 
and distinct from persons designated by foreign 
governments to serve as their foreign representatives 
in or to the United Nations. United States v. Melekh, 
190 F.Supp. 67, 79-80 (S.D.N.Y. 1960); United States 
v. Egorov, 222 F.Supp. 106, 108 (E.D.N.Y. 1963). 
Accord, United States v. Coplon, 84 F.Supp. 472, 474 
(S.D.N.Y. 1949) (Coplon I). And see Mpiliris v. 
Hellenic Lines, Ltd., 323 F.Supp. 865, 882-83 
(S.D.Tex. 1969), aff ’d, 440 F.2d 1163 (5th Cir. 1971).  

 In the U.S., immunity for representatives of the 
UN is granted only for acts performed by them in 
their official capacities and falling within their 
functions as representatives, officers, or employees. 
United States v. Melekh, 190 F.Supp. 67, 79 (S.D.N.Y. 
1960). “Measures implementing Article 105 of the 
United Nations Charter need only pass the constitu-
tional test of being ‘necessary and proper’, U.S. 
Const. art. I, § 8, cl. 18, which in turn depends on ‘the 
functional standard set up in the Charter.’ ” Id. at 82. 
See also Ling, A Comparative Study of the Privileges 
and Immunities of United Nations Member Represen-
tatives and Officials with the Traditional Privileges 
and Immunities of Diplomatic Agents, 33 WASH. & 
LEE L. REV. 91 (1976):  
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“The exemptions and immunities of United 
Nations officials in the United States, as 
stipulated by the terms of the United 
Nations Charter and the General Conven-
tion, are designed solely to protect the 
independence of officials in their United 
Nations functions. No exemption from local 
jurisdiction is provided officials for acts in 
their private capacity.” (Footnote omitted). 
Id. at 138. 

 As Ling also points out: “[i]t is the work rather 
than the official which is protected,” with the result 
that such officials “must obey all ordinary laws 
governing their private actions.” Id. at 129. 

 As absolute foreign sovereign immunity has been 
repudiated by virtually all other countries, and as 
judicial scrutiny of the conduct of States has been 
expanded in both domestic and foreign courts 
(including in the U.S. with the passage of Foreign 
Sovereign Immunities Act [28 U.S.C. § 1605 “FSIA”]), 
it is not obvious why international organizations such 
as the respondent United Nations should need to be 
broadly and presumptively exempted from similar 
review. There is no compelling jurisprudential or 
policy reason why a collection of states acting through 
an international organization should require sub-
stantially broader immunity than its member states 
enjoy when they act alone. See Donoghue, 17 YALE J. 
INT’L L. at 498.  

 The Second Circuit’s key error was to conflate the 
idiosyncratic immunity of international organizations 
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with the traditional and historical immunity afforded 
to states and their officials.  

 This Court has held that Congress may only 
confer such immunity when it is “well-grounded in 
history and reason.” Tenney v. Brandhove, 341 U.S. 
367, 376, 71 S. Ct. 783, 788 (1951). Only “official 
immunities” (legislative, judicial, prosecutorial, and 
executive) that are “customary and normal” are valid. 
Dostal v. Haig, 652 F.2d 173, 177 (1981). The 
immunity conferred upon the respondent United 
Nations and its officials under the General Con-
vention, the IOIA and DRA, are not “well grounded in 
history and reason,” nor are such immunities even 
properly “official,” as the UN is neither a sovereign 
state nor an arm of any sovereign state. The 
respondents are not the type of officials customarily 
afforded immunity.  

 The official immunity doctrine “has, in large part, 
been of judicial making,” Barr v. Matteo, 360 U.S. 
564, 569, 571, 79 S. Ct. 1335, 1339 (1971). Immunity 
is conferred on Government officials of suitable rank 
for the reason that: 

“officials of government should be free to 
exercise their duties unembarrassed by the 
fear of damage suits in respect of acts done 
in the course of those duties – suits which 
would consume time and energies which 
would otherwise be devoted to governmental 
service and the threat of which might 
appreciably inhibit the fearless, vigorous, 
and effective administration of policies of 
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government.” Id., at 571 (quoting Justice 
Learned Hand). 

“[O]n the one hand, the protection of the 
individual citizen against pecuniary damage 
caused by oppressive or malicious action 
on the part of officials of the Federal 
Government; and on the other, the protection 
of the public interest by shielding respon-
sible governmental officers against the 
harassment and inevitable hazards of vin-
dictive or ill-founded damage suits brought 
on account of action taken in the exercise of 
their official responsibilities.” Id. at 565. 

 While it is well-established that, although 
Congress may withhold and restrict jurisdiction of 
courts other than the Supreme Court, it must not so 
exercise that power as to deprive any person of life, 
liberty or property without due process of law or take 
private property without just compensation. Graham 
& Foster v. Goodcell, 282 U.S. 409, 51 S. Ct. 186 
(1931). Immunity of government officials (which 
effectively restricted the jurisdiction of the district 
court in this case to adjudicate the petitioners’ com-
mon law and statutory claims) is only appropriately 
granted when it is well grounded in history and 
reason. Tenney v. Brandhove, 341 U.S. 367, 376, 71 
S. Ct. 783, 788 (1951). 

 The United Nations is not a sovereign state nor 
an arm or instrument of the United States govern-
ment, and as the immunities afforded to the 
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respondents and its officials are not “well grounded in 
history or reason.” 

 Of course, contrary to the characterization of the 
Second Circuit, the petitioners do not challenge the 
constitutionality of true diplomatic immunity, but 
rather only the immunity afforded to the UN and its 
officials (as they are neither a sovereign state nor 
diplomatic envoys of a diplomatic state) that is 
neither “official” nor firmly rooted in the common law. 

 While the respondents accept that Congress has 
the constitutional authority to limit the jurisdictional 
reach of the lower federal courts (as it has attempted 
to do in the Convention, the IOIA and the DRA), a 
number of Supreme Court cases suggest that any 
attempt by Congress to abolish existing common law 
or statutory causes of action would be constitutional 
only if they were replaced with a “reasonably just 
substitute.” See Duke Power v. Carolina Env. Study 
Group, 438 U.S. 59, 93, 98 S. Ct. 2620, 2641 (1978) 
(“This panoply of remedies and guarantees is at least 
a reasonably just substitute for the common-law 
rights replaced by the Price Anderson Act. Nothing 
more is required by the Due Process Clause”); and 
Mondou v. New York, NH & HR Co., 223 U.S. 1, 32 
S. Ct. 169 (1912) (“ . . . it perhaps may be doubted 
whether the state could abolish all rights of action, on 
the one hand, or all defenses, on the other, without 
setting up something adequate in their stead”). 

 In the present case, Congress has failed in either 
the Convention, the IOIA or the DRA to provide 
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aggrieved claimants with any reasonably just 
substitute. The Convention, IOIA and DRA operate as 
essentially an absolute bar for all claims and all 
claimants, period, with perhaps the exception of pure 
state law tort claims. What due process requires is 
“an opportunity . . . granted at a meaningful time and 
in a meaningful manner,” Armstrong v. Manzo, 380 
U.S. 552, 85 S. Ct. 1187, 1191 (1965), for [a] hearing 
appropriate to the nature of the case, Mullane v. 
Central Hanover Tr. Co., 339 U.S. 306, 313, 70 S. Ct. 
652, 656 (1950). The petitioners have been denied 
that opportunity. 

 This Court has noted that 

the exercise of Congress over its jurisdiction 
is subject to compliance with at least the 
requirements of the 5th Amendment. That is 
to say, while Congress has the undoubted 
power to give, withhold, and restrict the 
jurisdiction of the courts other than the 
Supreme Court, it must not so exercise the 
power so as to deprive any person of life, 
liberty, or property without due process of 
law or to take private property without just 
compensation. 

Battaglia v. General Motors Corp., 169 F.2d 254, 257 
(1948). As the Convention, the IOIA and the DRA 
as applied provide the petitioners with neither any 
process nor any compensation in absolutely barring 
any and all claims they might have against the 
respondent UN and its officials, no matter what the 
nature and origin of such claims, be they statutorily 
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created or based in common law, the petitioners 
believe that their Fifth Amendment rights have been 
violated.  

 In depriving the petitioners of any opportunity to 
adequately present their case, Congress has created 
“an unjustifiably high risk that [petitioners’] 
meritorious claims will be terminated” in violation of 
their fundamental Fifth Amendment rights. Logan v. 
Zimmerman Brush Co., 455 U.S. 422, 434-35 (1982). 

 Moreover, where Congress intends to preclude 
judicial review of constitutional claims its intent to do 
so must be ‘clear and convincing’. Johnson v. Robison, 
415 U.S. 361, 373-74, 94 S. Ct. 1160, 1169 (1974). 
Such heightened showing is required to avoid the 
“serious constitutional question” that would arise if a 
federal statute were construed to deny any judicial 
forum for a colorable constitutional claim. See Bowen 
v. Michigan Academy of Family Physicians, 476 U.S. 
667, 681, 106 S. Ct. 2133, 2141 (1986). In the present 
appeal, as the petitioners have asserted a colorable 
constitutional claim under Title VII (having its 
origins in the Fifth and Fourteenth Amendments),4 
the Convention, IOIA and the DRA must yield. 

 
 4 Additionally, the petitioner Brzak asserts that her right to 
personal security was violated by the assault of respondent 
Lubbers, and constitutes a “historic liberty interest” protected 
substantively by the Due Process Clause. Ingraham v. Wright, 
430 U.S. 651, 673 (1977). 
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 The Second Circuit questionably suggests that 
there is no limitation on Congress should it wish to 
abolish any number of constitutional rights. The 
petitioners simply seek “some form of hearing” rather 
than summarily being deprived of their protected 
property interests founded in part on their con-
stitutionally protected claims found in Title VII. 
Board of Regents v. Roth, 408 U.S. 564, 570-71, 92 
S. Ct. 2701, 2705-06 (1972).  

 The Second Circuit engages in hyperbole when it 
asserts that the petitioners challenge the foundation 
of immunity more broadly. The petition’s theory 
is clearly limited to the non-traditional, non-
governmental immunities asserted by the United 
Nations and its officials, which are not well grounded 
in the history and tradition of the common law. That 
governmental immunity is well grounded is simply no 
reason to support giving the same level of immunity 
to the non-governmental UN and its officials. The 
Second Circuit should not have blurred together 
those two questions. The Second Circuit erroneously 
applied the principles of sovereign immunity to these 
private actors, and the Court should grant certiorari. 
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II. THE GROWING PRESENCE OF INTER-
NATIONAL ORGANIZATIONS WITHIN THE 
TERRITORIAL UNITED STATES MAKES 
THE QUESTION WHETHER THEIR STAFF 
IS ABOVE THE LAW AN ISSUE OF OVER-
RIDING NATIONAL SIGNIFICANCE.  

 The United Nations and other international 
organizations employ more than 50,000 staff mem-
bers in the United States, most of whom are foreign 
nationals, all of whom enjoy some form of immunity 
from federal and state laws, some of whom enjoy 
absolute immunity from such laws as if they were the 
diplomatic envoys of sovereign states.5 A New York 
court, addressing a similar question as those raised 
in the present petition, opined 

[f ]or the Court to recognize the existence of a 
general and unrestricted immunity over 
suits and transactions, as proposed by the 
defendant, would be to establish a large class 
of people within our borders who would be 
immune to punishment in as much as the 

 
 5 See the U.S. Dept. of State Protocol Staff Statistics, App. 
31, which evidences more than 50,000 persons in the United 
States as of 15 March 1996 [the last time the State Department 
published such statistics] having some form of immunity from 
U.S. laws on account of their affiliation with the UN or other 
international organizations, most of whom are presumably 
foreign nationals. The petitioners’ counsel has requested the 
most recent Staffing Statistics from the U.S. State Dept. 
through a FOIA request, but have received no response to date, 
but presume the number of persons enjoying such immunity 
within the U.S. is substantially greater today than in 1996. 
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United Nations has no tribunal for the 
control and punishment of defendants among 
its personnel. It can at best expel or eject 
them from the Headquarters District and 
such persons would escape trial and punish-
ment completely. Such blanket immunity is 
contrary to our sense of justice and cannot be 
supported by any reference to the United 
Nations Charter, Acts of Congress or 
executive orders of the President. 

People of New York v. Coumatos, 32 Misc. 2d 1085, 
1089, 224 N.Y.S. 2d 507, 512 (N.Y. 1962).  

 That Court had previously held that “[a]ny 
such theory [of immunity] does violence to and is 
repugnant to the American sense of fairness and 
justice and flouts the very basic principle of the 
United Nations itself, which in the preamble of its 
Charter affirms that it is created to give substance to 
the principle that the rights of all men and women 
are equal.” County of Westchester v. Ranollo, 67 N.Y.S. 
2d 31, 34 187 Misc. 777, 780 (1946).6 The Ranollo 

 
 6 The petitioners note that granting of absolute immunity 
for the respondent UN, and as a practical matter, for the 
individual respondents as well because their alleged tortious 
acts were within the function of their official employment duties, 
is contrary to “the prevailing law” in the United States of the 
“restrictive theory” of sovereign immunity. ALI, Restatement 
(Second) Foreign Relations Law of the United States, 69 (1965). 
Indeed since 1952, the U.S. Dept. of State has adhered to the 
position that the commercial and private activities of foreign 
states do not give rise to immunity (citing the so-called “Tate 
Letter”). Dunhill of London, Inc. v. Cuba, 425 U.S. 682, 698, and 

(Continued on following page) 
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court recognized the inequity inherent in an overly 
broad construction of the UN’s immunity. The 
following language from Ranollo is particularly 
noteworthy: 

To recognize the existence of a general and 
unrestricted immunity from suit or prose-
cution on the part of the personnel of the 
United Nations, so long as the individual be 
performing in his official capacity, even 
though the individual’s function has no 
relation to the importance or the success of 
the Organization’s deliberations, is carrying 
the principle of immunity completely out of 
bounds. To establish such a principle would 
in effect create a large preferred class within 
our borders who would be immune to 
punishment on identical facts for which the 
average American would be subject to 
punishment. 

Ranollo, 67 N.Y.S. 2d at 34. The question whether 
Congress really intended to create such a “large 
preferred class” of individuals that is beyond the 

 
Appendix 2 thereto (1976). The petitioners assert that the 
individual respondents’ tortious behavior, which in their opinion 
was neither official or functional (indecent assault, intentional 
infliction of emotional distress, racketeering and conspiracy), 
must be ultimately reviewed by the district court after at least 
some preliminary discovery to see to what degree of immunity, if 
any, it is entitled (as the 2nd Circuit held in its opinion with 
regard to the state law battery claim asserted by the petitioner 
Brzak against the petitioner Lubbers) (App. 12). 
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reach of United States law even for actions outside of 
their official duties is of great importance.7 

 Taken to its logical conclusion, the Second 
Circuit’s opinion would lead to the absolute bar of 
criminal action or resulting civil process even when 
an international organization official commits or 
condones rape or murder on U.S. soil. 

 Because of the large number of persons presently 
legally residing and working within the territorial 
United States who are immune from some or all of 
the state and federal laws of the United States, and 
because this broad grant of immunity undermines the 

 
 7 Moreover, it appears that many scholars and other 
commentators reject the superior doctrine of state sovereign 
immunity from which the immunities of the respondents upon 
which the Second Circuit relied to dismiss the complaint. See 
Amar, Of Sovereignty and Federalism, 96 YALE L.J. 1425, 1427, 
1489-90 (1987) (arguing that immunity from liability “conflicts 
with the Constitution’s structural principle of full remedies for 
violations of legal rights against government,” insisting that it 
is simply not part of our Constitution’s structure); ERWIN 
CHEMERINSKY, Against Sovereign Immunity, 53 STANFORD L. REV. 
1201 (2001) (suggesting that “[s]overeign immunity is an 
anachronistic relic [that] should be eliminated from American 
law” and that the doctrine “is inconsistent with the U.S. Con-
stitution”); and Vicky C. Jackson, Suing the Federal Govern-
ment: Sovereignty, Immunity and Judicial Independence, 35 
GEO. WASH. INT’L L. REV. 521, 521-23 (2003) (arguing that “more 
restrictive undertakings of sovereign immunity enhance courts’ 
capacities to provide individual justice” and the doctrine’s likely 
incompatibility with the Bill of Rights, and also noting that the 
federal sovereign immunity is “nowhere explicitly set forth in 
the Constitution.” 
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fundamental principles upon which our Republic ‘of 
laws and not of men’ was founded, certiorari should 
be granted. 

 
III. THE SECOND CIRCUIT’S DECISION 

THREATENS SIGNIFICANT ADVERSE CON-
SEQUENCES. 

 What official United Nations function would 
sexual assault, racketeering, intentional infliction of 
emotional distress and retaliation under Title VII of 
the Civil Rights Act of 1964 by one of its officials 
possibly be furthering?  

 This Court has held that an official seeking 
absolute immunity bears the burden of showing 
that such immunity is justified for the function in 
question. Forrester v. White, 484 U.S. 219, 224, 108 
S. Ct. 538, 542 (1988), and Harlow v. Fitzgerald, 457 
U.S. 800, 812, 102 S. Ct. 2727, 2734 (1982). The Court 
has been “quite sparing” in its recognition of absolute 
immunity, Forrester, supra, and has refused to extend 
it any “further than its justification would warrant” 
its functions. Harlow, supra, at 811. 

 In the present case, the indecent sexual assault 
by respondent Lubbers, and the retaliatory conduct of 
respondents Annan and Chamberlin against the 
petitioners, as well as the intentional infliction of 
emotional distress perpetrated by all of the individual 
respondents – even though arguably committed on 
the UN clock – cannot reasonably be deemed to have 
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been carried out in the course of their functions as 
UN employees.  

 Had these respondents been judges, legislators, 
prosecutors, their actions would not have been 
shielded from civil or even criminal suit on the basis 
of official or traditional immunities. See Nixon v. 
Fitzgerald, 457 U.S. 731, 752, 759, 102 S. Ct. 2690, 
2702, 2706 (1982) (Burger, C. J., concurring) (noting 
that “a President, like Members of Congress, judges, 
prosecutors, or congressional aides – all having 
absolute immunity are not immune for acts outside 
official duties”); see also 457 U.S. at 761. Clearly, 
the actions alleged on the part of the individual 
respondents fall outside even the most liberal 
definition of “official duties.”  

 Of course, by denying the appeal below, the 
Second Circuit implicitly confirmed that sexual 
assault, retaliation in violation of protected conduct 
pursuant to Title VII, intentional infliction of emo-
tional distress and racketeering under Civil RICO 
are the “official duties” of the UN Secretary-General, 
the UN High Commissioner for Refugees and the 
Deputy High Commissioner for Refugees.8 Indeed, 

 
 8 Should this Court conclude in adjudicating this appeal on 
the merits that the immunities afforded to the United Nations 
and its officials under the cited authorities are synonymous with 
or analogous to the immunities afforded to foreign sovereigns 
and their diplomatic envoys (contrary to the arguments of the 
petitioners that the United Nations is not a sovereign state 
and therefore its officials are not diplomatic envoys), then the 
petitioners would argue that such immunities are solely 

(Continued on following page) 
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by enforcing the Convention, the IOIA and the DRA, 
which denied the petitioners’ access to the entire 
U.S. court system, the Second Circuit violated the 
petitioners’ constitutional right of access to courts. 
See Lockerty v. Phillips, 319 U.S. 182, 188, 63 S. Ct. 
1019, at 1023 (1943) (observing in dicta that a 
statutory construction “which would deny all oppor-
tunity for judicial determination of an asserted 
constitutional right is not to be favored”). 

 Without this Court’s acceptance on the merits of 
the current petition, the growing number of UN 
officials (and officials of other international organi-
zations residing in the U.S. and who enjoy immunity 
parallel to the respondents) will have a species of 
immunity that places them uniquely beyond the 
reach of the rule of law, undermining the funda-
mental rights afforded by the Constitution. 

   

 
governed by the Foreign Sovereign Immunities Act of 1976 
(“FSIA”), 28 U.S.C. § 1605 et seq., as it provides the sole basis for 
obtaining jurisdiction over a foreign state in federal court. 
Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 439 
(1989). The 10th Circuit Court of Appeals has expressly found 
that the FSIA confers subject-matter jurisdiction upon the 
district court over Civil RICO claims against foreign states, their 
agencies and their instrumentalities, provided that one of the 
exceptions to immunity apply. Southway v. Central Bank of 
Nigeria, 198 F.3d 1210, 1216 (1999). Such findings by this Court 
might also give rise to an action pursuant to 42 U.S.C. § 1983.  
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IV. THIS CASE PRESENTS A COMPELLING 
VEHICLE TO RESOLVE AN IMPORTANT 
QUESTION ON THE CONSTITUTIONAL 
RIGHT OF THE ACCESS TO COURT. 

 Although accessing courts has been called a 
fundamental right, this Court’s discussion in 
Christopher recognized that the right to access courts 
is still “unsettled.” Christopher v. Harbury, 536 U.S. 
403, at 415 n.12, 122 S. Ct. at 2186-87 n.12 (2002). 
The Christopher decision refused to reach the issue of 
access to courts because the Court held that the 
respondent’s complaint failed to adequately state an 
underlying claim. Id. at 418, 122 S. Ct. at 2188. The 
right to access the courts “is ancillary to the 
underlying claim, without which a plaintiff cannot 
have suffered injury by being shut out of court.” Id. at 
415, 122 S. Ct. at 2186-87. The key to the underlying 
claim is that it “must identify a remedy that may be 
awarded as recompense but not otherwise available 
in some suit that may yet be brought.” Id. at 415, 
S. Ct. at 2187. 

 The petitioners have raised well-recognized 
underlying claims, including but not limited to, 
sex discrimination and retaliation under Title VII. 
Moreover, the Second Circuit’s opinion in this case did 
not hold that the petitioners failed to state an 
underlying claim or that their claims were in any way 
unclear. Hence, the petitioners have passed the 
threshold requirement for this Court to opine on their 
right-to-access argument. 
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 This case provides fertile ground for this Court’s 
guidance on the right to access courts as the Second 
Circuit’s opinion did not provide a meaningful 
analysis of this claim. The Second Circuit also 
wrongly reasoned that the right to access courts 
argument is invalid because it would impinge on all 
varieties of immunity (such as the traditional govern-
ment immunities applied to the executive, legislators, 
the judiciary or prosecutors, none of which concern 
the immunity afforded to the respondents). 

 There are two reasons why the Second Circuit’s 
approach requires this Court’s guidance. First, the 
petitioners are not challenging all forms of immunity, 
only the near-absolute immunity provided to inter-
national organizations like the UN under the 
Convention and the IOIA. Indeed, the Second Circuit 
did not even reach the merits of the petitioners’ 
constitutional challenge.  

 Second, the circumstances here are compelling. 
Christopher emphasized the need for the underlying 
claim to seek redress that is not available in another 
forum. Christopher, 536 U.S. at 415, 122 S. Ct. at 
2187. Unlike other forms of immunity, the immunity 
granted under the Convention and the IOIA, and in 
the manner applied by the Second Circuit, closes off 
all avenues of relief for a party in the petitioners’ 
position. Unlike a sovereign nation and its diplomats, 
the UN, other international organizations, and their 
officials do not have home countries in which cases 
can be litigated (as expressly provided for in the 
Vienna Convention on Diplomatic Relations (“VCDR”), 
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23 U.S.T. 3227). There is simply no alternative forum. 
The lower courts in this case have effectively shut off 
access to any judicial remedy. Because of the clear 
underlying legal claim asserted by the petitioners and 
because of the policy considerations at issue, this case 
provides the ideal forum for this Court to finally 
resolve the access-to-courts issue that Christopher 
described as being unsettled. 

 
V. THE SECOND CIRCUIT’S DECISION 

UNDERMINES PETITIONERS’ CONSTITU-
TIONAL RIGHTS. 

 In Reid v. Covert, discussing the treaty power, 
this Court said:  

“The concept that the Bill of Rights and 
other constitutional protections against arbi-
trary government are inoperative when they 
become inconvenient or when expediency 
dictates is a very dangerous doctrine and if 
allowed to flourish would destroy the benefit 
of a written Constitution and undermine the 
basis of our Government. If our foreign 
commitments become of such nature that the 
Government can no longer satisfactorily 
operate within the bounds laid down by 
the Constitution, that instrument can be 
amended by the method which it prescribes. 
But we have no authority, or inclination, to 
read exceptions into it which are not there.”  

354 U.S. 1, 14 (1957). 
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 The Reid Court found nothing in the Supremacy 
Clause, nor in the history or debates surrounding its 
adoption, suggesting that treaties and laws enacted 
pursuant to them can escape the dictates of the 
Constitution. Id., at 16. Rather, it concluded, “[i]t 
would be manifestly contrary to the objectives of 
those who were responsible for the Bill of Rights – let 
alone alien to our entire constitutional history and 
tradition – to construe Article VI as permitting the 
United States to exercise power under an inter-
national agreement without observing constitutional 
prohibitions.” Id.  

 
A. Petitioners were denied procedural 

due process. 

 U.S. courts have traditionally held that the Due 
Process Clause protects civil litigants who seek 
recourse in the courts, either as defendants hoping to 
protect their property or as plaintiffs attempting to 
redress grievances. The property component of the 
Fifth Amendment imposes a constitutional limitation 
upon the power of courts, even in aid of their own 
valid processes, to dismiss an action without 
affording a party the opportunity for a hearing on the 
merits of his cause. Societe Internationale v. Rogers, 
357 U.S. 197, 209 78 S. Ct. 1087, 1094 (1958). 

 Although the Court never reached the question, 
it stated in dicta that it “perhaps may be doubted 
whether the state could abolish all rights of action, on 
the one hand, or all defenses, on the other, without 
setting up something adequate in their stead.” 
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New York C. R.R. Co. v. White, 243 U.S. 188, 201 37 
S. Ct. 247, 252 (1917).  

 Nonetheless, such a requirement may be deduced 
from the Court’s ruling in Duke Power v. Carolina 
Env. Study Group, 438 U.S. 59, 93 98 S. Ct. 2620, 
2640 (1978), which, in relying upon the logic of New 
York Central, found that a statute which created a 
“panoply of remedies and guarantees” was at least a 
reasonably just substitute for the common-law rights 
also abolished by the same statute, finding nothing 
more was required by the Due Process Clause.  

 The Convention, IOIA and the DRA relied upon 
by the Second Circuit to dismiss all of the petitioners’ 
claims provide no reasonably just substitute. For that 
reason, it deprived the petitioners of their consti-
tutionally guaranteed right to procedural due process, 
in particular, a hearing on the merits of their claims 
under the First, Fifth and Fourteenth Amendments. 

 
B. Petitioners were denied substantive 

due process. 

 A litigant’s access to U.S. courts in order to claim 
the protection of laws is the essence of American civil 
liberty, and finds its robust origins in Marbury v. 
Madison, 1 U.S. 137, 163-65 (1785): 

“The very essence of civil liberty certainly 
consists in the right of every individual to 
claim the protection of the laws, whenever he 
receives an injury. One of the first duties of 
government is to afford that protection. 
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“ . . . The government of the United States 
has been emphatically termed a government 
of laws, and not of men. It will certainly 
cease to deserve this high appellation, if the 
laws furnish no remedy for the violation of a 
vested legal right. . . .”  

“Whatever the practice on particular occa-
sions may be, the theory of this principle will 
certainly never be maintained. No act of 
the legislature confers so extraordinary a 
privilege, nor can it derive countenance from 
the doctrines of the common law. After 
stating that personal injury from the king to 
a subject is presumed to be impossible, 
Blackstone, Vol. III. p. 255, says, ‘but injuries 
to the rights of property can scarcely be 
committed by the crown without the inter-
vention of its officers: for whom, the law, in 
matters of right, entertains no respect or 
delicacy; but furnishes various methods of 
detecting the errors and misconduct of those 
agents by whom the king has been deceived 
and induced to do a temporary injustice.’ ”  

 And the gatekeeper of the civil liberty enshrined 
in Marbury (and indeed a fundamental right on its 
own) is the thousand year old tradition of access to a 
meaningful justice system. 

 The Fifth Amendment contains a substantive as 
well as a procedural liberty interest in due process, 
and the liberty interests accorded strongest protec-
tion are those found to be fundamental. Zablocki v. 
Redhail, 434 U.S. 374, 386-87 (1978). To determine 
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whether a liberty interest is fundamental, the Court 
must examine whether the asserted right is deeply 
rooted in our history, traditions, and evolving 
collective conscience such that it is implicit in the 
Anglo-American concept of ordered liberty. Griswold 
v. Connecticut, 381 U.S. 479, 487 (1965); Moore v. City 
of East Cleveland, 431 U.S. 494, 503-04 (1977). 

 This Court recently declared the right of access to 
courts to be fundamental. Tennessee v. Lane, 541 U.S. 
509, 533-34 (2004).  

 As such, a restriction on that right requires a 
“strict scrutiny” analysis, which this immunity fails 
because it is over-inclusive9 and cannot therefore be 

 
 9 The asserted immunities arguably have the opposite effect 
to encouraging the good governance of the UN. Sovereign states 
under current doctrines of jurisdictional immunity are free to 
brutalize whom they please within their own territory, with 
little fear of accountability for such impunity. It would be a 
grave mistake to send the UN and its officials the message that 
they can now enjoy the same freedom to act with impunity 
within their own sphere, particularly as some staff will develop 
an arrogant sense of being above the law. And there is already 
abundant evidence that the UN has systematically abused its 
immunities in the employment area to date. See Hilary 
Charlesworth, Alienating Oscar? Feminist Analysis of Inter-
national Law in Reconceiving Reality: Women and International 
Law 1, 6 (1993) (“[T]he United Nations . . . has an appalling 
record of discrimination against women staff members.”); Edwin 
M. Smith, Annual Meeting Panel: The Status of Women in the 
UN Organization, International Organization Newsletter (AM. 
SOC. INT’L L., Wash. DC), 1995 No. 1, at 1-2 (describing a 
“pattern of overt sexual harassment conducted by male UN 
Secretariat staff . . . [with] administrative procedures against 

(Continued on following page) 
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considered narrowly tailored. Moreover, the means 
employed by the Government to implement its pre-
sumed compelling interest in ensuring the proper 
functioning and independence of international 
organizations is not the least restrictive means 
available to the Government. Congress could have 
easily passed a statute similar to the Federal Tort 
Claims Act (FTCA, 28 U.S.C. § 1346(b)),10 or 

 
such individuals . . . often overturned at higher levels in the 
Secretariat.”); Guilty Verdict Handed Down in “Secret” UN 
Sexual Harassment Hearing, Human Rights Tribune, March/ 
April 1994, at 19-21 (a UN Under Secretary General was 
compelled to resign for violent sexual harassment of a female 
UN employee, but was then immediately rehired by the then 
Secretary General with full benefit of immunity. Only the 
resulting furor forced his second forced resignation. The victim 
was threatened with disciplinary action should she violate a gag 
order imposed by the SG; therefore there is no public 
information as to the final outcome of the victim’s claims against 
the organization and her harasser.  
 10 It does not seem rational to the petitioners that Congress 
would have intended to grant the Defendant UN or its officials 
protection from suit or process greater than it has allowed itself, 
the President, and employees of the Federal Government under 
the FTCA, nor indeed necessary. If the U.S. Government can 
function reasonably well under the constraints of the FTCA, the 
petitioners respectfully submit that such a constraint placed on 
the respondent UN would no more adversely affect its proper 
functioning and independence. Furthermore, there appears to be 
little doubt that even an Act of Congress could not immunize 
federal officials from suits seeking damages for constitutional 
violations. See Milligan v. Hovey, 17 F.Cas. 380 (No. 9,605) (CC 
Ind. 1871); Griffin v. Wilcox, 21 Ind. 370, 372-73 (1863). See 
generally Engdahl, Immunity and Accountability for Positive 
Governmental Wrongs, 44 U. COLO. L. REV. 1, 50-51 (1972). 
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mandated that third party claims or employee suits 
against the respondent UN be addressed in the Court 
of Claims or in an independent, alternative dispute 
mechanism that embodies all the due process 
protections required by the U.S. Constitution, similar 
to the internal dispute resolution system to which 
some Federal Government employees are now 
subjected (and which ultimately allows them access 
to Federal Court should they not be satisfied with the 
outcome of the internal dispute resolution 
mechanism). Civil Service Reform Act, 5 U.S.C. 
§ 7101, et seq.  

 Finally, a litigant’s right of access to courts (to be 
given notice and to be heard) has been otherwise 
well-established. Bill Johnson’s Rests., Inc. v. NLRB, 
461 U.S. 731, 741, 103 S. Ct. 2161, 76 L.Ed.2d 277 
(1983) (“[T]he right of access to the courts is an aspect 
of the First Amendment right to petition the 
Government for redress of grievances.”); California 
Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 
508, 510, 92 S. Ct. 609, 30 L.Ed.2d 642 (1972) (“The 
right of access to the courts is indeed but one aspect 
of the right of petition.”); see also Monsky v. 
Moraghan, 127 F.3d 243, 246 (2d Cir. 1997) (“It is 
well established that all persons enjoy a constitu-
tional right of access to the courts.”); Christopher v. 
Harbury, 536 U.S. 403, 415 n.12 (2002) (noting, 
outside of the context of prisons, the right of access to 
the courts is guaranteed by an amalgam of the Article 
IV Privileges and Immunities Clause, the First 
Amendment Petition Clause, the Fifth Amendment 



31 

Due Process Clause, and the Fourteenth Amendment 
Equal Protection and Due Process Clauses).  

 
C. The petitioners’ rights under the First 

Amendment to petition the Government 
for redress of grievances have been 
denied. 

 The Court has noted “that the rights to assemble 
peaceably and to petition for a redress of grievances 
are among the most precious of liberties safeguarded 
by the Bill of Rights. These rights, moreover, are 
intimately connected, both in origin and in purpose, 
with the other First Amendment rights of free speech 
and free press. ‘All these, though not identical, are 
inseparable.’ ” Thomas v. Collins, 323 U.S. 516, 530, 
65 S. Ct. 315, 322-23 (1945), quoting Mine Workers v. 
Illinois State Bar Association, 389 U.S. 217, 222, 88 
S. Ct. 353, 356 (1967). It had earlier held that the 
right to “vigorous advocacy, certainly of lawful ends, 
against government intrusion,” is protected by the 
First Amendment. NAACP v. Button, 371 U.S. 415, 
429, 83 S. Ct. 328, 336 (1963). It has also long 
recognized that “[t]he right to sue and defend in the 
Courts is the alternative to force. In an organized 
society, it is the right conservative of all other rights, 
and lies at the foundation of orderly government. It is 
one of the highest and most essential privileges of 
citizenship. . . .” Chambers v. Balt. & Ohio R.R., 207 
U.S. 142, 148, 28 S. Ct. 34, 35 (1907).  
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 The First Amendment protections described 
above would however be a hollow promise if the 
Government could simply prevent their assertion or 
vindication by immunizing certain non-governmental 
defendants (such as the respondents) from suit. 
Without such a legal system that allows litigants 
such as petitioners herein with valid claims for 
damages to definitively settle their differences in an 
orderly and predictable manner pursuant to the rule 
of law, not only the petitioners herein but society as a 
whole will be hard pressed to reject what political 
theorists call the “state of nature.” Boddie v. 
Connecticut, 401 U.S. 371, 374, 91 S. Ct. 780, 784 
(1971).  

 In the present case, the Second Circuit’s dis-
missal of the complaint has wrongfully deprived 
petitioners of their right to petition the Government 
for a redress of their clear and articulated grievances 
against the respondents.  

 
VI. THIS CASE PRESENTS A COMPELLING 

VEHICLE TO RESOLVE IMPORTANT 
QUESTIONS CONCERNING THE SCOPE 
OF THE CONVENTION, THE IOIA, AND 
THE DRA. 

 The Second Circuit’s reliance in its opinion on the 
Vienna Convention on Diplomatic Relations (“VCDR”, 
23 U.S.T. 3227), and the Diplomatic Relations Act of 
1978 (“DRA”, 22 U.S.C. § 254d, which is in fact the 
executing legislation for the VCDR in the U.S.) as a 
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basis for dismissing the complaint was misplaced. 
Neither act expressly confers immunity upon a staff 
member or official of an international organization. 
Both limit their scope to diplomatic relations 
between States, and indeed, the only mention of 
the United Nations in the VCDR is as the repository 
of the Treaty, as it is clear that only sovereign states 
may be parties to the Treaty. “International 
Organisations” are mentioned once in the VCDR, 
at Article 5(3) which permits any member of a diplo-
matic staff of a mission may act as a representative of 
the sending state to an international organization.  

 While Section 254(d) of the DRA provides for the 
dismissal of a suit against an individual who is 
entitled to immunity as a diplomat under the VCDR, 
“or under any other laws extending diplomatic 
privileges and immunities,” a sensible reading of the 
VCDR and its implementing legislation suggests that 
this level of immunity is limited to sovereign states 
and their diplomatic agents alone.  

 As the United Nations is not a sovereign state, 
and as its officials are not diplomatic agents of any 
sovereign state, they are not entitled to the protection 
of either the VCDR or the DRA so as to avoid a claim 
brought against them for actions beyond the scope of 
their official functions. 

--------------------------------- ♦ --------------------------------- 
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CONCLUSION 

 The petition should be granted. 

Respectfully submitted, 

EDWARD PATRICK FLAHERTY, ESQ. 
cp 510 
CH-1211 Geneva 17, Switzerland 
+4122 840 5000 
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Barrington D. Parker, Circuit Judge: 

 Cynthia Brzak and Nasr Ishak appeal from a 
judgment of the United States District Court for the 
Southern District of New York (Sweet, J.) dismissing 
claims against the United Nations and various United 
Nations officials. The complaint charges defendants 
with sex discrimination under several federal statu-
tory and state common law theories. The district 
court dismissed the claims for lack of subject-matter 
jurisdiction on the grounds that the United Nations 
and the individual defendants enjoy absolute and 
functional immunity, respectively. Brzak v. United 
Nations, 551 F. Supp. 2d 313, 318 (S.D.N.Y. 2008); see 
Fed. R. Civ. P. 12(b)(1). On appeal, Brzak and Ishak 
challenge the findings of immunity and also contend 
that, if they are correct, the grants of immunity vio-
late the Constitution. We affirm. 
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BACKGROUND 

 Except as noted, the facts are not contested. 
Brzak is an American citizen who worked in Geneva, 
Switzerland, for the United Nations High Commis-
sioner for Refugees (“UNHCR”). Ishak is a French 
and Egyptian national who also worked in Geneva for 
the UNHCR. Defendant Kofi Annan was formerly 
the Secretary-General for the United Nations, and 
worked in New York City. Defendant Lubbers was the 
United Nations High Commissioner for Refugees, and 
defendant Wendy Chamberlin was a deputy to the 
Commissioner. Both worked in Geneva. Brzak con-
tends that during the course of a meeting of UNHCR 
staff members in Geneva in 2003, Lubbers improperly 
touched her. On the advice of Ishak, Brzak filed a 
complaint against Lubbers with the United Nations’ 
Office of Internal Oversight Services (“OIOS”). The 
OIOS issued a report confirming Brzak’s complaint 
and recommending that the United Nations discipline 
Lubbers. Brzak alleges that Annan disregarded the 
finding and eventually exonerated Lubbers. Brzak 
then appealed through the United Nations’ internal 
complaint adjustment process. The plaintiffs allege 
that, as a consequence of Brzak’s complaint, and 
Ishak’s assistance pursuing it, United Nations of-
ficials and employees retaliated against them by 
taking steps such as manipulating Brzak’s work 
assignments and denying Ishak merited promotions. 

 The plaintiffs sued the United Nations and the 
individual defendants in the United States District 
Court for the Southern District of New York, alleging 
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sex discrimination and retaliation in violation of Title 
VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e 
et seq., violations of the Racketeer Influenced and 
Corrupt Organizations Act (“RICO”), 18 U.S.C. § 1961 
et seq., and various state common law torts (brought 
in federal court through supplemental jurisdiction). 
The United Nations formally returned the complaint 
to the American ambassador to the United Nations 
and moved to dismiss on the grounds of immunity, a 
motion supported by the United States Attorney’s 
Office for the Southern District of New York. Brzak, 
551 F. Supp. 2d at 316; see Letter of United States 
Attorney for the Southern District of New York, Brzak 
v. United Nations, 06-Civ.-3432 (S.D.N.Y., Oct. 2, 
2007). The district court granted the motion. Judge 
Sweet concluded that the Convention on Privileges 
and Immunities of the United Nations, Feb. 13, 1946, 
entered into force with respect to the United States 
Apr. 29, 1970, 21 U.S.T. 1418, (the “CPIUN”), granted 
the United Nations absolute immunity, which it had 
not waived, and dismissed the complaint. With regard 
to the individual defendants, Judge Sweet concluded 
that the CPIUN granted them the same form of func-
tional immunity former diplomats enjoy under inter-
national law. This functional immunity, Judge Sweet 
held, applied to employment-related suits. Brzak, 551 
F. Supp. 2d at 318-20. This appeal followed. We 
review de novo a district court’s dismissal of a claim 
for lack of subject-matter jurisdiction. Flores v. South-
ern Peru Copper Corp., 414 F.3d 233, 241 (2d Cir. 
2003). We also review de novo legal conclusions which 
grant or deny immunity. Aurelius Capital Partners, 
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LP v. Republic of Argentina, 584 F.3d 120, 129 (2d 
Cir. 2009); Gollomp v. Spitzer, 568 F.3d 355, 365 (2d 
Cir. 2009). 

 
DISCUSSION 

 As the District Court correctly concluded, the 
United States has ratified the CPIUN which extends 
absolute immunity to the United Nations. Specific-
ally, the CPIUN provides that “[t]he United Nations 
. . . shall enjoy immunity from every form of legal 
process except insofar as in any particular case it has 
expressly waived its immunity.” Id. art. II, § 2. If the 
CPIUN applies, then appellants’ claims fail. The 
answer to this question turns on whether the CPIUN 
is self-executing. 

 The parties do not dispute that the CPIUN is 
binding on the United States as a matter of inter-
national law. However, they disagree about whether 
American courts must recognize the immunity it 
adopts in domestic litigation. Cf. Medellin v. Texas, 
552 U.S. 491, 504, 506 (2008) (acknowledging that an 
International Court of Justice opinion is binding on 
the United States as a matter of international law, 
while holding that the same opinion lacks domestic 
legal effect). 

 Brzak and Ishak contend that the CPIUN should 
not be enforced by American courts because it is not 
self-executing, and consequently cannot be enforced 
absent additional legislation which was never passed. 
See Medellin, 552 U.S. at 505. Whether a treaty is 
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self-executing depends on whether “the treaty con-
tains stipulations which . . . require no legislation to 
make them operative;” if so, “they have the force and 
effect of a legislative enactment.” Id. at 505-06 (quot-
ing Whitney v. Robertson, 124 U.S. 190, 194 (1888)). 

 In determining whether a treaty is self-executing, 
we look to the text, the negotiation and drafting 
history, and the postratification understanding of the 
signatory nations. Medellin, 552 U.S. at 506-07. Addi-
tionally, the executive branch’s interpretation of a 
treaty “is entitled to great weight.” Id. at 513 (quoting 
Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 
176, 184-85 (1982)). Based on these criteria, we have 
little difficulty concluding that the CPIUN is self-
executing. 

 CPIUN Section 34 states “[i]t is understood that, 
when an instrument of accession is deposited on be-
half of any Member, the Member will be in a position 
under its own law to give effect to the terms of this 
convention.” When the United States acceded to the 
CPIUN in 1970 (by the President’s ratification, with 
the advice and consent of the Senate), it was affirm-
ing that it was “in a position under its own law to 
give effect” to the CPIUN’s terms at that time. This 
means that the treaty became effective at ratification, 
and therefore, is self-executing. “[T]he label ‘self-
executing’ usually is applied to any treaty that 
according to its terms takes effect upon ratification.” 
Mora v. New York, 524 F.3d 183, 193 n.16 (2d Cir. 
2008) (quoting United States v. Li, 206 F.3d 56, 67 
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(1st Cir. 2000) (en banc) (Selya & Boudin, JJ., con-
curring)). 

 The ratification history of the CPIUN reinforces 
this conclusion. During testimony before the Senate 
Foreign Relations Committee as it considered wheth-
er to recommend that the Senate ratify the CPIUN, 
the Legal Advisor to the State Department stated 
that: “It is clear from the language of the convention 
. . . that the convention is self-executing and no 
implementing legislation is necessary.” S. Exec. Rep. 
No. 91-17, App. at 16 (Statement of John R. Steven-
son, Legal Advisor, Department of State); see also id. 
at 13 (“I would like to have the record reflect[ ]  that 
we regard the convention as self-executing.”). The 
Foreign Relations Committee’s report on the CPIUN 
also expressed the view that “the convention is self-
executing and will require no implementing legis-
lation.” Id. at 5. 

 Finally, the executive branch continues to assert 
that the CPIUN is self-executing. See Letter of United 
States Attorney for the Southern District of New 
York, Brzak v. United Nations, 06-Civ.-3432 (S.D.N.Y., 
Oct. 2, 2007). These views, as we have seen, are 
entitled to “great weight.” Medellin, 552 U.S. at 513; 
Mora, 524 F.3d at 204. Consequently, we hold that the 
CPIUN is self-executing and applies in American 
courts without implementing legislation. 

 As the CPIUN makes clear, the United Nations 
enjoys absolute immunity from suit unless “it has ex-
pressly waived its immunity.” Id. art. II, § 2. Although 
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the plaintiffs argue that purported inadequacies with 
the United Nations’ internal dispute resolution mech-
anism indicate a waiver of immunity, crediting this 
argument would read the word “expressly” out of the 
CPIUN. The United Nations has not waived its 
immunity. See Letter from Nicolas Michel, United 
Nations Under-Secretary-General for Legal Affairs, to 
Alejandro D. Wolff, Deputy Permanent Representa-
tive of the United States of America to the United 
Nations (May 15, 2006); Letter from Nicolas Michel, 
United Nations Under-Secretary-General for Legal 
Affairs, to John R. Bolton, Permanent Representative 
of the United States, to the United Nations (Oct. 19, 
2006). Consequently, the United Nations enjoys 
absolute immunity and the district court’s decision to 
dismiss the claims against the United Nations was 
correct. 

 Our conclusion is further confirmed by the Inter-
national Organizations Immunities Act of 1945, 22 
U.S.C. § 288a(b) (the “IOIA”), which provides that 
international organizations designated by the Presi-
dent should receive the “same immunity from suit 
and every form of judicial process as is enjoyed by 
foreign governments.” The United Nations has been 
so designated. See Exec. Ord. No. 9698, 11 Fed. Reg. 
1809 (Feb. 19, 1946). The plaintiffs argue that de-
signated international organizations no longer have 
absolute immunity in all cases, because, since that 
act was passed, Congress has passed the Foreign 
Sovereign Immunities Act, 28 U.S.C. § 1602-11 
(“FSIA”), which strips foreign sovereigns of their 
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immunity in certain circumstances. Plaintiffs argue 
that it is this narrower definition of sovereign im-
munity that now defines what sort of immunity the 
IOIA applies to international organizations. Although 
this argument has been rejected by at least one other 
Court of Appeals, see Atkinson v. Inter-American Dev. 
Bank, 156 F.3d 1335, 1340-42 (D.C. Cir. 1998), we 
need not resolve whether plaintiffs’ argument is cor-
rect for at least two reasons. The first is that, what-
ever immunities are possessed by other international 
organizations, the CPIUN unequivocally grants the 
United Nations absolute immunity without exception. 
The second is that the plaintiffs have not presented 
any argument, either at the district level or to us, 
which would suggest that one of FSIA’s exceptions 
to immunity would apply. Therefore, even under the 
plaintiffs’ interpretation of the IOIA, the United 
Nations would still be immune from suit. 

 The plaintiffs also sued three former United 
Nations officials. The CPIUN also addresses their 
immunity: “The Secretary-General and all Assistant 
Secretaries-General shall be accorded . . . the privi-
leges and immunities . . . accorded to diplomatic en-
voys, in accordance with international law.” Id. art. v, 
sect. 19. As we have determined above that the 
CPIUN is a self-executing treaty, this provision is 
binding on American courts. International law pro-
vides extensive protection for diplomatic envoys. See 
The Vienna Convention on Diplomatic Relations, Apr. 
18, 1961, entered into force with respect to the United 
States Dec. 13, 1972, 23 U.S.T. 3227 (the “VCDR”). 
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Although current diplomatic envoys enjoy absolute 
immunity from civil and criminal process, see id. art. 
31, former diplomatic envoys retain immunity only 
“with respect to acts performed by such a person in 
the exercise of his functions” as a diplomatic envoy. 
Id. art. 39, para. 2. As the plaintiffs have sued former 
United Nations officials, each of whom held a rank of 
Assistant Secretary-General or higher, it is this func-
tional immunity, which the CPIUN incorporates by 
reference, that is relevant. The Diplomatic Relations 
Act of 1978, 22 U.S.C. § 254d, makes pellucid that 
American courts must dismiss a suit against anyone 
who is entitled to immunity under either the VCDR 
or other laws “extending diplomatic privileges and 
immunities.” As CPIUN section 19 is such a law, the 
remaining question is whether the plaintiffs’ allega-
tions against the individual defendants involve acts 
that the defendants performed in the exercise of their 
United Nations functions. 

 When a court attempts to determine whether a 
defendant is seeking immunity “with respect to acts 
performed by such a person in the exercise of his 
functions,” VCDR art. 39, para. 2, the court must do 
so without judging whether the underlying conduct 
actually occurred, or whether it was wrongful.** 

 
 ** This test parallels the objective tests we have adopted 
in applying other forms of immunity. For instance, a prosecutor 
is immune from suit under 42 U.S.C. § 1983 “for virtually all 
acts . . . associated with his function as an advocate.” Dory v. 
Ryan, 25 F.3d 81, 83 (2d Cir. 1994). In applying that functional 
test, we have looked to the objective acts of the prosecutor in 

(Continued on following page) 
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Of the plaintiffs’ seven claims, all except the fourth 
make allegations with respect to acts that the defen-
dants performed in exercise of their official functions, 
namely, their management of the office in which the 
plaintiffs worked. The first two claims allege that 
defendants discriminated against Brzak in the condi-
tions of her employment and retaliated against her, 
both in violation of Title VII. The fifth claim alleges 
that the defendants retaliated against Ishak in viola-
tion of Title VII as well. These allegations involve 
personnel management decisions falling within the 
ambit of the defendants’ professional responsibilities. 
Brzak’s third claim, for intentional infliction of emo-
tional distress, also relates to the management of the 
office, because it challenges the defendants’ conduct 
in investigating Brzak’s claims, and charges retalia-
tion through changes of her work assignments. The 
sixth and seventh claims, which allege violations of 
RICO, also relate to Annan’s and Lubbers’ roles as 
United Nations officials. 

 The only remaining claim is the fourth, in which 
Brzak alleges Lubbers committed the state law tort of 
battery. We have said that if a plaintiff ’s federal 
claims are dismissed before trial, “the state claims 
should be dismissed as well.” Cave v. E. Meadow 
Union Free Sch. Dist., 514 F.3d 240, 250 (2d Cir. 
2008) (quoting United Mine Workers of Am. v. Gibbs, 

 
question, not to the type of injury alleged. Doe v. Phillips, 81 
F.3d 1204, 1209 (2d Cir. 1996). 
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383 U.S. 715, 726 (1966)). Because Brzak’s federal 
claims were dismissed on jurisdictional grounds at 
the very beginning of the case, there was no colorable 
basis for the district court to exercise supplemental 
jurisdiction over her state law claim. We thus affirm 
the district court’s dismissal without reaching Brzak’s 
argument that the claim involves conduct outside the 
scope of the defendant’s immunity. Brzak is free to 
re-file her battery claim in the state courts. If she 
does so, the state court would need to adjudicate in 
the first instance the defendant’s claim of immunity. 

 The appellants raise several constitutional objec-
tions to the proposition that the United Nations and 
its former officials enjoy immunity. Specifically, they 
contend that such a grant of immunity would violate 
their procedural due process right to litigate the mer-
its of their case, their substantive due process right to 
access the courts, their First Amendment right to 
petition the government for redress of grievances, and 
their Seventh Amendment right to a jury trial on 
their common law claims. Each of these arguments 
fails, as each does no more than question why 
immunities in general should exist. 

 The short – and conclusive – answer is that 
legislatively and judicially crafted immunities of one 
sort or another have existed since well before the 
framing of the Constitution, have been extended and 
modified over time, and are firmly embedded in 
American law. See, e.g., Act for the Punishment of 
Certain Crimes Against the United States, 25, 1 Stat. 
112, 117-18 (1790) (diplomatic immunity); The 
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Schooner Exchange v. McFadden, 11 U.S. (7 Cranch) 
116 (1812) (foreign sovereign immunity); Tenney v. 
Brandhove, 341 U.S. 367, 376-77 (1951) (legislative 
immunity); Barr v. Matteo, 360 U.S. 564, 573 (1959) 
(plurality) (executive official immunity); Pierson v. 
Ray, 386 U.S. 547, 554-55 (1967) (judicial immunity); 
Imbler v. Pachtman, 424 U.S. 409, 424 (1976) (prose-
cutorial immunity); National City Bank of New York 
v. Republic of China, 348 U.S. 356, 358-60 (1955) 
(discussing the history of foreign sovereign immunity 
since Schooner Exchange); See generally Linda S. 
Frey & Marsha L. Frey, The History of Diplomatic 
Immunity (1999) (tracing the concept of diplomatic 
immunity from ancient Greek society forward to the 
twentieth century). If appellants’ constitutional argu-
ment were correct, judicial immunity, prosecutorial 
immunity, and legislative immunity, for example, 
could not exist. Suffice it to say, they offer no prin-
cipled arguments as to why the continuing existence 
of immunities violates the Constitution. 

 
CONCLUSION 

 The judgment of the district court is affirmed. 
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Sweet, D.J. 

 The United Nations (“U.N.”) has moved under 
Fed. R. Civ. P. 12(b)(1) to dismiss the complaint of 
Cynthia Brzak (“Brzak”) and Nasr Ishak (“Ishak”) 
(collectively, the “Plaintiffs”) and to intervene pur-
suant to Fed. R. Civ. P. 24. For the reasons set forth 
below, the United Nation’s motion to dismiss is 
granted. 

 
Prior Proceedings 

 On October 28, 2005, Brzak filed a Title VII claim 
against the U.N., Kofi Annan (“Annan”), Wendy 
Chamberlin (“Chamberlin”), Ruud Lubbers (“Lubbers”), 
and five other individual defendants (collectively, 
“Individual Defendants”) with the Equal Opportunity 
Employment Commission (“EEOC”). On January 31, 
2006, the EEOC issued a Dismissal and Notice of 
Rights in which the EEOC determined that it lacked 
jurisdiction over the claim. 

 Brzak and Ishak filed their complaint on May 4, 
2006. According to the complaint, the Plaintiffs, 
Brzak, a citizen of the United States, and Ishak, a 
French and Egyptian national, were both employed 
by the Office of the U.N. High Commissioner for 
Refugees (“UNHCR”), located in Geneva, Switzer-
land. Complaint ¶¶ 7-8. Brzak alleges that she was 
grabbed in a sexual manner by Lubbers at the 
conclusion of a business meeting in Lubbers’ office in 
Geneva in December 2003. Id. ¶ 19. Lubbers was the 
U.N. High Commissioner for Refugees at the time 
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and remained in that capacity until February 2005. 
Id. ¶ 11. Brzak alleges that she sought advice on how 
to respond to the alleged incident from Ishak (who 
worked in the UNHCR Inspector General’s office), 
and that Ishak advised Brzak to file a complaint with 
the U.N.’s Office of Internal Oversight Services 
(“OIOS”). Id. ¶¶ 21, 24. Brzak filed an OIOS com-
plaint on April 27, 2004. Id. ¶ 22. Thereafter, Lubbers 
and other superiors retaliated against her by, among 
other things, displaying open hostility toward her, 
verbally harassing her, and giving her unmanageable 
work assignments. Id. ¶¶ 23, 25. Ishak similarly 
claims that, after it became known that he had 
counseled Brzak to file and [sic] OIOS complaint, he 
was not given a promotion for which he had been 
recommended, and that Lubbers attempted to abolish 
the office to which Ishak was attached. Id. ¶ 24. 
Plaintiffs allege that the OIOS issued a report that 
confirmed Brzak’s allegations, but that the report’s 
findings were subsequently rejected by Annan, the 
U.N. Secretary-General at the time. Id. ¶¶ 22, 25. 
According to the complaint, Brzak filed a formal 
appeal from the Secretary-General’s decision within 
the U.N.’s internal dispute resolution system, id.,1 but 

 
 1 The U.N. has an internal dispute resolution system 
pursuant to its Charter, which specifies that “the staff [of the 
U.N.] shall be appointed by the Secretary-General under 
regulations established by the General Assembly,” U.N. Charter 
art. 101, para. 1, and Chapter XI of the Staff Regulations of the 
United Nations, which outlines procedures for appealing 
employment-related disputes. 



App. 17 

the complaint does not indicate that Brzak pursued 
the appeal process to completion. 

 The Plaintiffs assert causes of action principally 
under Title VII, as well as causes of action for 
intentional infliction of emotional distress, indecent 
battery, and civil RICO violations. Id. ¶¶ 27-59. The 
U.N. and eight individual U.N. officials were initially 
named as defendants. Id. ¶¶ 9-17. Plaintiffs filed 
certificates of service purporting to reflect service on 
the U.N. and, by service on the U.N., Annan on 
October 16, 2006, Chamberlin on May 8, 2007, and 
Lubbers on June 8, 2007. All papers purporting to 
constitute service at U.N. Headquarters were 
formally returned by the United Nations to the 
United States Mission to the United Nations. 

 At a status conference held on June 6, 2007, the 
Court requested that the United States and, if 
appropriate, the United Nations, brief the issue of 
immunity by September 17, 2007. That date was 
subsequently extended by the Court to October 2, 
2007. On July 20, 2007, with Plaintiffs’ consent, the 
Court dismissed the case against all Defendants 
except the United Nations, Annan, Chamberlin and 
Lubbers, and stayed the action with respect to all 
other issues pending briefing on the immunity issue. 

 On October 2, 2007, pursuant to 28 U.S.C. § 517, 
the United States made a submission with respect to 
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the immunities involved and the U.N. Secretary-
General’s position on the application of those 
immunities to the Plaintiffs’ allegations.2 

 This motion was heard on October 31, 2007. 

 
The Interest of the United States 

 The United States’ interest arises from the 
nation’s treaty obligations to respect the applicable 
immunities of the U.N. and its officials. See generally 
Tachiona v. United States, 386 F.3d 205, 212 (2d Cir. 
2004) (“A corollary to the executive’s power to enter 
into treaties is its obligation to ensure that the 
United States complies with them.”). These immu-
nities arise from the U.N. Charter and the Con-
vention on Privileges and Immunities of the United 
Nations, Feb. 13, 1946, 21 U.S.T. 1418 (the “General 
Convention”), both treaties to which the United 
States is a party. 

 According to the submission on behalf of the 
United States, pursuant to the foregoing treaties, the 
U.N. itself is absolutely immune from suit and legal 
process absent an express waiver. The U.N. has not 
expressly waived its immunity with respect to this 

 
 2 28 U.S.C. § 517 provides that the “Solicitor General, or 
any officer of the Department of Justice, may be sent by the 
Attorney General to any State or district in the United States to 
attend to the interests of the United States in a suit pending in 
a court of the United States, or in a court of a State, or to attend 
to any other interest of the United States.” 
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case. To the contrary, it has explicitly affirmed its 
immunity by letters addressed to the United States’ 
Ambassador to the U.N. dated May 15, 2006, and 
October 19, 2006. 

 The United States asserts that the General 
Convention also grants the Secretary-General and all 
Assistant Secretaries-General, which include both the 
High Commissioner and Deputy High Commissioner 
for Refugees, “the privileges and immunities . . . 
accorded to diplomatic envoys, in accordance with 
international law.” General Convention art. V, § 19. 
The privileges and immunities accorded to diplomatic 
envoys are specified in turn by the Vienna Con-
vention on Diplomatic Relations, Apr. 18, 1961, 23 
U.S.T. 3227, 500 U.N.T.S. 95 (“VCDR”). Under the 
VCDR, diplomatic officials sued after leaving office 
continue to receive immunity “with respect to acts 
performed . . . in the exercise of [their] functions.” Id. 
art. 39(2). 

 The United States further argues that, beyond 
these treaty provisions specifically applicable to the 
Secretary General and Assistant Secretaries-General, 
the General Convention also provides that U.N. 
officials generally, whether current or former, are 
immune from suit and legal process “in respect of 
words spoken or written and all acts performed by 
them in their official capacity.” General Convention 
art. V, § 18(a). 

 Finally, the United States argues that under 
the International Organizations Immunities Act, 22 
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U.S.C. §§ 288 et seq. (“IOIA”), the officers and 
employees of any international organization covered 
by the statute, including the U.N., receive immunity 
from suit and legal process as to “acts performed by 
them in their official capacity and falling within their 
functions as such . . . officers, or employees.” 22 
U.S.C. § 288d(b). 

 In accordance with its treaty obligations to 
communicate the views of the Secretary-General, see 
Difference Relating to Immunity from Legal Process 
of a Special Rapporteur of the Commission of Human 
Rights, 1999 I.C.J. 62, 87 (Apr. 29), the United States 
has conveyed to the Court the position of the 
Secretary-General that the three remaining Indi-
vidual Defendants are entitled to immunity in this 
matter. The International Court of Justice has 
advised that the Secretary-General’s views con-
cerning the scope of immunity owed to U.N. officials 
should normally be accorded a high degree of 
deference. See id. at 61; cf. Leurwyler v. Office of Her 
Majesty Queen Rania Al-Abdullah, 184 F. Supp.2d 
277, 287 (S.D.N.Y. 2001) (noting that “great weight” 
is to be given to any extrinsic submissions by foreign 
governments with regard to the scope of official acts 
immunity under the Foreign Sovereign Immunities 
Act). 

 The United States did not take a position on the 
applicability of official acts immunity to any of the 
allegations in this case. 
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The Provisions Relating to Immunity 

 Article 105 U.N. Charter provides that the U.N. 
“shall enjoy . . . such privileges and immunities as are 
necessary for the fulfillment of its purposes,” and that 
its officials “shall similarly enjoy such privileges and 
immunities as are necessary for the independent 
exercise of their functions in connection with the 
Organization.” 

 The General Convention defines the privileges 
and immunities relating to the United Nations and 
its officials. Article II, section 2 provides that “[t]he 
United Nations . . . shall enjoy immunity from every 
form of legal process except insofar as in any 
particular case it has expressly waived its immunity.” 
The Secretary-General and all high officials serving 
at the level of Assistant Secretary-General and above 
are granted the same “privileges and immunities, 
exemptions and facilities accorded to diplomatic 
envoys, in accordance with international law.” 
General Convention art. V § 19. 

 Under Article 31 of the VCDR, current high 
officials enjoy immunity from criminal and civil 
jurisdiction, subject to limited exceptions. VCDR 
art. 31(1). Former high officials enjoy continuing 
immunity “with respect to acts performed . . . in the 
exercise of [their] functions. . . .” Id. art. 39(2). Under 
United States law, suits against U.N. officials who 
are immune under these provisions must be dis-
missed. See Diplomatic Relations Act § 5, 22 U.S.C. 
§ 254d (1978) (mandating dismissal where immunity 
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conferred by VCDR “or under any other laws 
extending diplomatic privileges and immunities”). 

 In addition to the diplomatic immunity granted 
the Secretary-General and high officials, the General 
Convention provides the Secretary-General and 
certain U.N. officials immunity “from legal process in 
respect of words spoken or written and all acts 
performed by them in their official capacity.” General 
Convention art. V § 18(a). The Secretary-General is to 
specify the categories of officials to which this 
immunity extends, and communicate those categories 
to the Governments of all member states. Id. art. V 
§ 17. 

 A similar immunity is recognized by the IOIA, 
which provides that “[i]nternational organizations . . . 
shall enjoy the same immunity from suit and every 
form of judicial process as is enjoyed by foreign 
governments, except to the extent that such 
organizations may expressly waive their immunity 
for the purpose of any proceedings or by the terms of 
any contract.” IOIA § 288a(b);3 see Exec. Order No. 
9,698, 11 Fed. Reg. 1809 (1946) (designating United 
Nations as an international organization covered by 
the IOIA). The IOIA also provides United Nations 
officials and employees “immun[ity] from suit and 
legal process relating to acts performed by them in 

 
 3 The scope of immunity enjoyed by foreign governments is 
defined by the Foreign Sovereign Immunities Act, 28 U.S.C.A. 
§ 1602 et seq. (1976). 
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their official capacity and falling within their 
functions as such . . . officers, or employees except 
insofar as such immunity may be waived by the . . . 
international organization concerned.” 22 U.S.C. 
§ 288d(b). 

 Under art. V, § 20 of the General Convention, the 
Secretary-General has “the right and the duty to 
waive the immunity of any official in any case where, 
in his opinion, the immunity would impede the course 
of justice and can be waived without prejudice to the 
interests of the United Nations.” Section 21 further 
provides that the United Nations “shall co-operate at 
all times with the appropriate authorities of Members 
to facilitate the proper administration of justice, 
secure the observance of police regulations and 
prevent the occurrence of any abuse in connection 
with the privileges, immunities and facilities men-
tioned in this Article.” 

 
Intervention is Not Necessary 

 The U.N. has moved to intervene “in the cases of 
the individual defendants” for the limited purpose of 
asserting their immunity from suit. Because the U.N. 
is a named defendant, and therefore already a party 
to this case, it is not necessary for the U.N. to 
intervene. 

 However, the U.N. may make a special appear-
ance in the case for the purpose of asserting 
immunity with regard to itself and the Individual 
Defendants. The immunity at issue here is a right 
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belonging to and waivable only by the U.N. See 
General Convention § 20 (“Privileges and immunities 
are granted to [U.N.] officials in the interests of the 
United Nations and not for the personal benefit of 
the individuals themselves.”); id. (Secretary-General 
holds “the right and duty to waive the immunity of 
any official in any case where, in his opinion, the 
immunity would impede the course of justice and can 
be waived without prejudice to the interests of the 
United Nations”). 

 
The Complaint Against the U.N. is Dismissed 

 Under the General Convention, the United 
Nations is cloaked with absolute immunity “from 
every form of legal process except insofar as in any 
particular case it has expressly waived its immunity.” 
General Convention art. II, § 2. See also IOIA 
§ 288a(b); 11 Fed. Reg. 1809. Accordingly, where, as 
here, the United Nations has not waived its immu-
nity, the General Convention mandates dismissal of 
Plaintiffs’ claims against the United Nations for lack 
of subject matter jurisdiction. See De Luca v. United 
Nations Org., 841 F. Supp. 531, 533 (S.D.N.Y. 1994), 
aff ’d, 41 F.3d 1502 (2d Cir. 1994); Boimah v. United 
Nations Gen. Assembly, 664 F. Supp. 69, 71 (E.D.N.Y. 
1987). All claims against the United Nations are 
therefore dismissed. 
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The Claims Against the Remaining Individual 
Defendants Are Dismissed 

 Under Article V § 19, of the General Convention, 
the Secretary-General and all high officials serving at 
the level of Assistant Secretary-General and above 
are granted the same “privileges and immunities, 
exemptions and facilities accorded to diplomatic 
envoys, in accordance with international law.” Gen-
eral Convention § 19. As a result, Annan, Chamberlin 
and Lubbers, as former high officials of the United 
Nations, are subject to the immunity provisions 
accorded to diplomatic envoys under the VCDR, and 
thereby enjoy continuing immunity “with respect to 
acts performed . . . in the exercise of [their] 
functions.” See VCDR Art. 31, 39. 

 Annan, Chamberlin and Lubbers also enjoy the 
protections afforded by the Diplomatic Relations Act, 
which requires dismissal of any case where immunity 
is conferred by the VCDR, and thereby enjoy 
continuing immunity “with respect to acts performed 
. . . in the exercise of [their] functions.” See 22 
U.S.C.A. § 254d. Even if these instruments did not 
apply, these defendants would enjoy immunity under 
§ 18(a) of the General Convention. 

 Furthermore, the three remaining Individual 
Defendants are entitled to immunity under the IOIA, 
which extends to officers and employees of the U.N. 
immunity from legal process “relating to acts 
performed by them in their official capacity and 
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falling within their functions,” unless such immunity 
is waived. See 22 U.S.C. 288d(b). 

 As the Legal Counsel of the Organization advised 
the Deputy Permanent Representative of the United 
States of America by letter dated May 15, 2006, and 
the Permanent Representative of the United States 
by letter dated October 19, 2006, the Secretary-
General has determined that the Individual Defen-
dants named in the Brzak case are immune. As such 
there is no waiver. 

 The question of whether the suit “relates to” acts 
performed by the Individual Defendants in their 
official capacity is determined on the basis of whether 
the acts alleged occurred in the course of an official’s 
exercise of functions, and not on the nature of the 
underlying conduct. See, e.g., Donald v. Orfila, 788 
F.2d 36, 37 (D.C. Cir. 1986); De Luca v. United 
Nations Org., 841 F. Supp. 531, 534-35 (S.D.N.Y. 
1994). 

 The courts have consistently held that employment-
related issues lie at the core of an international 
organization’s immunity. For example, in Mendaro v. 
World Bank, 717 F.2d 610 (D.C. Cir. 1983), the D.C. 
Circuit held that, notwithstanding a broad waiver in 
the World Bank’s founding treaty, IOIA immunity 
protected the Bank from a Title VII suit by a former 
employee who alleged that she had been the victim of 
sexual discrimination and physical and verbal sexual 
harassment by her coworkers. The Court excluded 
employment suits from the waiver, observing that 
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compliance with the employment policies of over 100 
Member States would be “nearly impossible,” id. at 
618-19, and noting that “one of the most important 
protections granted to international organizations is 
immunity from suits by employees of the organization 
in actions arising out of the employment relation-
ship.” Id. at 615. See also Broadbent v. Org. of Am. 
States, 628 F.2d 27, 35 (D.C. Cir. 1980) (holding that 
international organization’s employment of plaintiff 
could not constitute “commercial activity” under 
restrictive theory of immunity); Morgan v. Int’l Bank 
for Reconstr. and Dev., 752 F. Supp. 492, 493 (D.D.C. 
1990) (holding that international organizations are 
immune under IOIA and international law from suits 
“arising out [of ] their internal operations”). 

 For similar reasons, the courts have consistently 
found that functional immunity applies to employment-
related suits against officials of international 
organizations. See, e.g., De Luca, 841 F. Supp. at 536 
(holding officials immune against claims that they, 
among other things, initiated a retaliatory tax audit 
and forged plaintiff ’s pay statement); Broadbent, 628 
F.2d at 34 (“International officials should be as free as 
possible, within the mandate granted by the member 
states, to perform their duties free from the 
peculiarities of national politics.”); D’Cruz v. Annan, 
2005 WL 3527153 (S.D.N.Y. December 22, 2005) 
(holding that current and former U.N. officials are 
immune under the General Convention and IOIA 
from employment discrimination and retaliation 
claims). 
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 The Secretary-General’s determination that the 
Individual Defendants are immune from suit is 
dispositive. Plaintiffs’ allegations of employment 
discrimination and retaliation are addressed against 
Annan only as a decisionmaker in the internal 
employment dispute resolution process and against 
Chamberlin only as a senior supervisor in the Office 
of the UNHCR. Cf. McGehee v. Albright, 210 
F. Supp. 2d 210, 217-18 (S.D.N.Y. 1999); Broadbent, 
628 F.2d at 34; De Luca, 841 F. Supp. at 536; D’Cruz, 
No. 05-8918, 2005 WL 3527153 at *1. 

 The allegations of sexual harassment and 
“indecent battery” against Lubbers are allegations of 
abuse of authority in the workplace. Whether 
Lubbers’ alleged acts were intended or perceived as 
sexual in nature may be relevant to their wrong-
fulness, but not to the determination of functional 
immunity. In De Luca, the court rejected the notion 
that immunity did not apply to U.N. officials’ alleged 
forgery and other wrongful conduct in the workplace 
– acts clearly outside the scope of the officials’ job 
descriptions. The court held that, “[n]otwithstanding 
how improper any of these actions may have been, 
they represent precisely the type of official activity 
which § 7(b) of the IOIA was intended to immunize.” 
De Luca, 841 F. Supp. at 535. See also Askir v. 
Boutros-Ghali, 933 F. Supp. 368, 373 (S.D.N.Y. 1996) 
(“The plaintiff ’s allegations of malfeasance [in failing 
to pay rent for property occupied during peacekeeping 
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action] do not serve to strip the United Nations or [its 
official] of their immunities afforded under the U.N. 
Convention.”); Boimah v. United Nations Gen. 
Assembly, 664 F. Supp. 69, 72 (E.D.N.Y. 1987) (in a 
harassment and assault case, U.N. officials would 
have been immune because “employment-related 
decisions by officers charged with such responsi-
bilities fall within the scope of [IOIA] immunity . . . 
even where the motives underlying the action are 
suspect”); cf. Morgan, 752 F. Supp. 492 (dismissing on 
grounds of immunity; although allegations were “a 
most serious infringement of an employee’s rights,” 
they concerned employment relationship and there-
fore allegations that conduct of officials was improper 
were irrelevant). 

 If the rule were otherwise, routine allegations of 
wrongful conduct or improper motive would defeat 
the immunity, and “the solid protection” that 
“Congress intended to afford” international organiza-
tions and their officials “would indeed be evanescent.” 
Donald v. Orfila, 788 F.2d 36, 37 (D.C. Cir. 1986). 

 
Conclusion 

 For the reasons set forth above, the complaint is 
dismissed in its entirety for lack of subject matter 
jurisdiction. 
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 It is so ordered. 

New York, N.Y. 
April 29, 2008 

 

 /s/ Sweet 
  ROBERT W. SWEET

U.S.D.J. 
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Note to the Secretary-General 

1. On 24 May 2004, 1 sent you a preliminary report 
on the complaint against Mr. Ruud Lubbers, of mis-
conduct involving sexual harassment. OIOS has since 
completed the investigation into this complaint and 
the report is attached. 

2. OIOS has concluded that the allegation against 
Mr. Lubbers is substantiated in that Mr. Lubbers did 
engage in unwanted physical contact with the com-
plainant, a subordinate female staff member. New 
allegations that came to OIOS’ attention during the 
investigation, were also examined and indicate a 
pattern of sexual harassment by Mr. Lubbers. OIOS 
is also of the view that Mr. Lubbers abused his 
authority as High Commissioner by his intense, 
pervasive and intimidating attempts to influence the 
outcome of this investigation. 

3. OIOS recommends that appropriate action be 
taken against Mr. Lubbers for misconduct and abuse 
of authority as set out in the attached report. 

4. I am ready to provide any further clarifications 
on the report should you deem it necessary. 

 /s/ Dileep Nair
  Dileep Nair

Under-Secretary General 
for Internal Oversight Services

2 June 2004 
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REPORT OF INVESTIGATION 
INTO MISCONDUCT AND ABUSE 

OF AUTHORITY AT UNHCR 

I. Executive Summary 

1. The Investigations Division of the Office of Inter-
nal Oversight Services [OIOS] received a complaint 
from Mrs. Cynthia Brzak, a staff member of the 
Office of the United Nations High Commissioner for 
Refugees [UNHCR], who alleged that she had been 
sexually harassed by Mr. Ruud Lubbers, High Com-
missioner, UNHCR, and was subsequently harassed 
by Mr. Werner Blatter, Director, Division of Human 
Resources Management [DHRM], UNHCR. 

2. Mrs. Brzak addressed a copy of the same com-
plaint to the Inspector-General’s Office, UNHCR 
[IGO]. However, given that one of the allegations 
involved the highest-ranking UNHCR official, the 
IGO, as per its terms of reference, was precluded 
from initiating an investigation into the matter, and 
OIOS became responsible for handling the case, but 
with assistance as necessary from the IGO. Given the 
nature of the complaint, OIOS opened an investiga-
tion under its terms of reference, of misconduct and 
abuse of authority by Mr. Lubbers and Mr. Blatter. 

3. The misconduct alleged involved sexual harass-
ment both in conduct and in words. The abuse of 
authority involved actions on the part of Mr. Lubbers 
after he was notified of the details of the complaint by 
the UNHCR Inspector General on 6 May 2004. 
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4. In her complaint, Mrs. Brzak alleged that on 18 
December 2003, at the end of an official meeting held 
in the UNHCR office of Mr. Lubbers, which was 
attended by five other male colleagues, Mr. Lubbers 
engaged in inappropriate and unwelcome sexual con-
duct which included physical contact of a highly per-
sonal nature with her. 

5. Mrs. Brzak also alleged that following the meet-
ing, Mr. Blatter referred to the conduct of Mr. Lub-
bers and then attempted to replay the same conduct, 
much to her embarrassment and chagrin. Mrs. Brzak 
further alleged that a few days later when she and 
her colleagues were waiting outside their UNHCR 
offices, Mr. Blatter again referred to the behaviour of 
Mr. Lubbers and tried to grab her. 

6. Messrs. Lubbers and Blatter denied that they had 
engaged in the conduct alleged by Mrs. Brzak. How-
ever, OIOS found that the allegations of Mrs. Brzak 
were credible, and based upon the overall evidence 
adduced during its investigation, OIOS has concluded 
that Mr. Lubbers had engaged in serious acts of mis-
conduct and abuse of authority and that Mr. Blatter 
had engaged in acts of misconduct in this case. 

7. In the course of this investigation, OIOS was 
apprised of several other cases of Mr. Lubbers engag-
ing in misconduct involving UNHCR staff or women 
closely affiliated with UNHCR. in at least four of 
these cases, OIOS has interviewed the women con-
cerned and corroborated the incidents with others in 
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whom they had confided. These cases indicate a pat-
tern of such misconduct on the part of Mr. Lubbers. 

8. The purpose of this report is for the Secretary-
General to be provided with the detailed findings of 
the OIOS investigation and recommendations for 
appropriate action in response to these findings. 

 
II. Methodology 

9. Upon receiving the complaint of Mrs. Brzak, 
OIOS dispatched two Investigators to Geneva for a 
preliminary assessment of the matter. Following an 
initial interview of the complainant and upon obtain-
ing additional information, OIOS determined that a 
formal investigation into acts of misconduct and 
abuse of authority was warranted. 

10. The investigation included interviews with cur-
rent and former UNHCR staff members and other 
persons, with some interviewed more than once in 
order to ensure accuracy, completeness and fairness, 
and the collection of relevant documentary evidence. 

11. Given the seriousness and sensitivity of the 
allegations and the position of the persons involved, 
all interviews with UNHCR staff members based in 
Geneva, except the one with Mr. Lubbers which was 
held in his office, were conducted outside the prem-
ises of UNHCR, to protect confidentiality and provide 
privacy and anonymity, as necessary. Additionally, 
telephone interviews were conducted with persons 
who were not present in Geneva and who possessed 
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relevant information for the investigation. The In-
vestigators were especially careful in their contacts 
with staff members and others, and in the protection 
of case files. 

 
III. Background Information 

12. Mrs. Brzak joined UNHCR in 1980. For the last 
14 years she has been working in the Staff Devel-
opment and Training Section, Division of Resources 
Management of UNHCR. She is a Training Assistant 
and has an indefinite contract at the G-6 step 12 
level. 

13. Mrs. Brzak has worked extensively with and 
on UNHCR Staff Council related matters and has 
chaired the Panel on staff career development. She 
has also served as a member of the Joint Advisory 
Committee [JAC], a principal consultative body cre-
ated in 1990 which calls for the establishment of 
appropriate joint staff-management machinery and 
advises the High Commissioner on questions related 
to staff administration, human resources policies and 
general questions of staff welfare. In October 2003, 
Mrs. Brzak ran for the position of Staff Council 
Chairperson. She lost by one vote to the current in-
cumbent, Mr. Joseph Hegenauer, but remains active 
in the Staff Council. 

14. On 18 December 2003, at around 15:00 hours, a 
JAC related meeting was held in the office of Mr. 
Lubbers. In attendance were Mr. Lubbers, Mr. Athar 
Sultan-Khan, his Chef de Cabinet and Mr. Werner 
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Blatter, his Director, DHRM as well as, in the ca-
pacity of Staff Council members or experts, Mr. 
Hegenauer, Mrs. Brzak, Mr. Abid Mir and Mr. 
Kandiah Vanniasingam. 

 
IV. Investigative Details 

15. In her complaint dated 27 April 2004, sent to 
OIOS and to the Inspector’s General Office of UNHCR, 
Mrs. Brzak alleged that at the end of the above-
mentioned meeting, she had been sexually harassed 
by both Messrs. Lubbers and Blatter. 

16. Her allegation against Mr. Lubbers is that at the 
end of the 18 December meeting, Mr. Lubbers placed 
his hands on Mrs. Brzak’s waist, pulled her back 
towards him, pushed his groin into her buttocks and 
held her briefly in that position before releasing her. 

17. Her allegation against Mr. Blatter is that, using 
a tone and an attitude of amusement, Mr. Blatter 
tried to replay the incident between Mrs. Brzak and 
Mr. Lubbers. The first time was on 18 December 
2003, when shortly after the meeting held in the 
office of Mr. Lubbers, he joined Mrs. Brzak and her 
colleagues, raised the incident between her and Mr. 
Lubbers and moved towards her to replicate it. The 
second time was a few days later when he joined Mrs. 
Brzak and her colleagues outside their offices, in the 
elevator area, and while referring again to the same 
incident, unsuccessfully tried to grab her. 
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Allegation 1: 

It is alleged that at the end of an official meeting held 
in his office on 18 December 2003, Mr. Lubbers com-
mitted misconduct in that he engaged in inappro-
priate and unwelcome sexual conduct which included 
physical contact with a female staff member in 
UNHCR. 

18. The statements provided to OIOS by all persons 
who attended the meeting agree on the following 
points: 

a. all of them attended the meeting at the time 
and location indicated in the complaint of 
Mrs. Brzak; 

b. the meeting was cordial and professional; 

c. Mr. Lubbers sat on one side of the table, with 
Mrs. Brzak on his left side and Mr. Sultan-
Khan on his right side; 

d. Mr. Blatter at in front of Mrs. Brzak, on the 
other side of the table, together with Messrs. 
Hegenauer, Mir and Vanniasingam; 

e. at the end of the meeting, all persons in 
attendance rose from their seats; 

f. Messrs. Hegenauer, Mir and Vanniasingam 
left the room before Mrs. Brzak; and 

g. when Mrs. Brzak rose and passed in front of 
Messrs. Lubbers and Sultan-Khan, who were 
standing together, Mr. Blatter was still sit-
ting across the table. 
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19. As regards the nature of the physical contact 
between Mr. Lubbers and Mrs. Brzak, the statement 
of Mrs. Brzak differs from that of the three others 
present at the time of the incident, namely Messrs. 
Blatter, Lubbers and Sultan-Khan. 

 
a. Mrs. Brzak 

20. Mrs. Brzak told OIOS that when she passed in 
front of Mr. Lubbers, who was standing behind her 
together with Mr. Sultan-Khan, without a word he 
abruptly put both of his hands on her waist from 
behind her, pulled her backwards towards him, took a 
step forward, pushed his groin to her buttocks and 
held her briefly in that position. Mrs. Brzak indicated 
that while Mr. Lubbers was acting in this manner, 
she noted the expression of great surprise on the face 
of Mr. Blatter, who, as she put it, “had a shocked look 
on his face, his mouth was open and his jaw dropped.” 

21. Mrs. Brzak added that although she was 
shocked and humiliated by the behaviour of Mr. 
Lubbers, she did not react immediately; she left the 
room without looking back and joined her colleagues 
who were standing by the elevator door on the 7th 
floor, where the office of Mr. Lubbers is located. She 
added that shortly thereafter, Mr. Blatter joined the 
group and they all took the elevator to the ground 
floor. 
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b. Mr. Blatter 

22. Mr. Blatter said that he saw Mr. Lubbers touch-
ing Mrs. Brzak twice. The first time occurred just 
after the meeting when she passed in front of Mr. 
Lubbers who put his arm around her waist while 
talking to her, and a second time, in the same 
fashion, he put his arm around her while “he led her 
along towards the door.” Significantly, Mr. Blatter 
described these gestures by Mr. Lubbers as “overly 
familiar”. 

23. Further, he said that after the 18 December 
meeting, when he recalled how Mr. Lubbers had 
touched Mrs. Brzak at the end of the meeting, he told 
her “you saw how nice is the HC?” though not, as 
alleged by Mrs. Brzak “I saw what the HC did to 
you”. He said that if he had seen Mr. Lubbers do 
anything improper, he would have intervened to 
protect Mrs. Brzak. However, he told OIOS that he 
had told Mr. Lubbers that his touching of Mrs. Brzak 
around the waist was “overly familiar”. 

 
c. Mr. Sultan-Khan 

24. When asked whether he observed anything un-
usual during or after the meeting, Mr. Sultan-Khan 
recalled only that Mrs. Brzak had requested a pen 
and Mr. Lubbers gave her one. However, when asked 
whether Mr. Lubbers, at any point before, during or 
after the meeting on 18 December, had touched Mrs. 
Brzak, Mr. Sultan-Khan replied that he “did not see 
this”. He conceded that from the position where he 
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was standing (that is, next to Mr. Lubbers) he should 
have noticed any physical contact between Mr. Lub-
bers and Mrs. Brzak. He could not explain why his 
recollection differed from Mr. Blatter’s. 

 
d. Mr. Lubbers 

25. At the outset of his interview, Mr. Lubbers 
requested that OIOS provide him with a copy of the 
complaint made against him, that he be allowed to 
have a third party present during the interview and 
that he be afforded the opportunity to review and 
sign the record of discussion with him. OIOS re-
sponded that pursuant to its own mandate, terms of 
reference and investigative protocols, there is no re-
quirement to provide copies of complaints nor is there 
a requirement that a third party be entitled to attend 
the interview. Moreover, Mr. Lubbers was fully aware 
of the details of the complaint, including the identity 
of the complainant because, at the request of the 
Under-Secretary-General, OIOS, the Inspector Gen-
eral of UNHCR had notified him of the complaint on 
6 May 2004. Further, the Office of Legal Affairs has 
long advised OIOS that subjects of interview are not 
entitled to counsel in OIOS interviews. As is usual in 
administrative investigative practice, OIOS does not 
normally allow such third parties in order to protect 
against inappropriate disclosure of information. In 
any case, at the beginning of the interview, Mr. 
Lubbers was apprised of the allegation of misconduct 
made against him and he was invited to comment on 
it extensively. After the interview, he was provided 
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with a copy of the record of discussion and was 
allowed to make editorial changes, clarify any mis-
understanding, and offer any further comments. As 
such, OIOS rejects the charge, made days later by Mr. 
Lubbers, that he was not afforded due process. 

26. When asked whether there was any physical 
contact between him and Mrs. Brzak at the end of the 
18 December meeting, Mr. Lubbers initially told 
OIOS: “I cannot exclude that I might have touched 
her.” He was emphatic that if he did touch her, he did 
so only in order to usher her out of the room, and not 
with the intent to embarrass her. He added that there 
were only two times during that meeting when he 
had had physical contact with Mrs. Brzak; the first 
was when he lent her a pen and the second was when, 
at the end of the meeting, he ushered her out of the 
room, “in a friendly manner”. 

27. When advised that Mr. Blatter had told OIOS 
that he had twice seen Mr. Lubbers putting his arm 
around the waist of Mrs. Brzak, Mr. Lubbers replied 
that he was aware of this fact because he had dis-
cussed Mrs. Brzak’s complaint with Mr. Blatter after 
the notification by the UNHCR IG. During that dis-
cussion, Mr. Blatter had reminded Mr. Lubbers that 
he had twice touched Mrs. Brzak at her waist. Re-
ferring to the statement of Mr. Blatter, he then said 
that he might have thus touched Mrs. Brzak, but only 
in a polite and friendly manner, to usher her towards 
the door. 
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28. Mr. Lubbers described himself as a “physical” 
and “friendly” person and while conceding that on 
occasion he touches people around him, he argued that 
his gestures should not be construed as improper, but 
rather as polite and courteous. For example, he said 
that sometimes, when he shakes hands, he does so 
using both of his hands. 

29. In his interview, Mr. Lubbers was asked if he 
knew why Mrs. Brzak had filed such a complaint 
against him. He replied that he did not know but he 
offered two possible reasons. He noted that he had 
not remembered Mrs. Brzak when he was first ad-
vised of the allegation by the UNHCR IG. Subse-
quently, he queried his secretary who reminded him 
that he had met Mrs. Brzak in March or April 2001, 
when Mrs. Brzak applied for the position of Chef de 
Cabinet, which was available at that time. Mr. 
Lubbers said that although not eligible for that posi-
tion because she was a General Service staff, Mrs. 
Brzak was interviewed by him at the request of the 
former Chef de Cabinet who had suggested that to do 
so would be good for improving the relations with the 
Staff Council of which Mrs. Brzak was a member. Mr. 
Lubbers noted that she was not given the job as she 
was only a General Service staff and after her 
interview, Mrs. Brzak sent him a note apologizing for 
having taken up his time. He also described her as 
“outspoken” and “brutally frank”. He said that Mrs. 
Brzak had made an impression on him, particularly 
during a farewell party organized in 2003 for Mr. 
Naveed, the outgoing Staff Council President, during 
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which she made “a remarkable speech” which sug-
gested that Staff Council members “knew everything” 
and managers did not. This prompted him to “neu-
tralize” the effect of her speech when he spoke after 
her with light remarks. 

30. Mr. Lubbers gave a second possible reason for 
her complaint which he had learned from Mr. Blatter. 
In late 2003, Mrs. Brzak had competed unsuccessfully 
with Mr. Hegenauer for the position of Chair of the 
Staff Council. He also recently learned that “things 
did not go well in the Staff Council”. Mr. Lubbers 
opined that she might have been “frustrated” after 
she lost the election. 

 
Allegation 2: 

It is alleged that on two separate occasions Mr. Blatter 
committed acts of misconduct in that he tried to replay 
the incident between Mrs. Brzak and Mr. Lubbers in 
front of her colleagues. 

 
a. Mrs. Brzak 

31. Mrs. Brzak told OIOS that on 18 December, 
upon leaving the office of Mr. Lubbers, she joined 
Messrs. Hegenauer, Mir and Vanniasingam who were 
waiting for the elevator. Shortly thereafter, Mr. Blat-
ter joined them and they all took the elevator to the 
ground floor. As they exited the elevator on the 
ground floor, a smiling Mr. Blatter told her “I saw 
what the HC did to you” and, in a playful manner 
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tried to grab her, in an attempt to imitate the action 
of Mr. Lubbers. This made her feel further humili-
ated, after the incident with Mr. Lubbers. 

32. Mrs. Brzak further alleged that a few days later, 
when she and her colleagues were waiting in the 
elevator area, preparing for another meeting with Mr. 
Lubbers, Mr. Blatter came across the atrium to join 
them. When he approached her, she noted with sur-
prise that he mentioned again the earlier behaviour 
of Mr. Lubbers to her. In doing so, he moved towards 
her and, again, tried to grab her. She stated that she 
had to use Mr. Hegenauer as a human shield, (as he 
is very tall) trying to keep him between herself and 
Mr. Blatter, to protect herself from the latter who 
feinted right and left to get around Mr. Hegenauer. 

33. According to Mrs. Brzak, Mr. Blatter then 
stepped into the elevator and advised the group that 
he would meet with Mr. Lubbers alone. She added 
that Mr. Blatter asked her what she would do, should 
Mr. Lubbers grab her again, to which she said she 
replied, “But why didn’t you protect me . . . or at least 
say something?” Noticing that Mr. Blatter was laugh-
ing at her, she said that she reproved him, saying: 
“Christ, it’s not funny. You’re the Director of DHRM!” 
Mrs. Brzak further said that as the elevator door 
closed, Mr. Blatter continued to laugh and retorted: 
“So?” 
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b. Messrs. Mir, Vanniasingam and Hegenauer 

34. When asked to comment on the first incident 
with Mr. Blatter, Mr. Mir replied that he did not re-
call the incident but “did not rule it out either”. Mr. 
Vanniasingam said “I didn’t see it”, but, referring to 
Mr. Blatter, immediately added that “I do not nor-
mally challenge people older than me or in position of 
authority”. 

35. Mr. Hegenauer, when questioned, said “I re-
member them playing and making inside jokes”. 
When further asked to indicate whether Mrs. Brzak 
had used him as a human shield in the second 
incident to protect herself against the “jokes” of Mr. 
Blatter, Mr. Hegenauer replied that he did not re-
member, but said that this is a group of persons 
familiar with each other who are used to making 
jokes. He added, however, “This doesn’t mean it did 
not happen”. 

 
c. Mr. Blatter 

36. Mr. Blatter denied the allegations made against 
him by Mrs. Brzak although he admitted “joking with 
her”. He reiterated that the actions of Mr. Lubbers in 
twice touching the waist of Mrs. Brzak had been 
“overly familiar”. 

 
V. Credibility of the Complainant 

37. In cases of this nature, it is usual practice to 
determine the credibility of the complainant and the 
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witnesses. While investigating the alleged misconduct, 
OIOS had to consider the possibility that Mrs. Brzak 
had falsely accused Mr. Lubbers and Mr. Blatter. One 
of the key points was why she had waited for four 
months before filing the complaint. 

38. Mrs. Brzak told OIOS that this was not the first 
time she had been sexually harassed since joining 
UNHCR. In the more than 20 years she has spent 
with UNHCR, there were occasions when she had 
been sexually harassed by other senior managers 
who, she said, have since left the Organization. She 
did not complain at the time because she believed 
that nothing could be done. However, this time, she 
said that she felt so angry and humiliated that she 
could not remain silent anymore. 

39. Mrs. Brzak further stated that from the time of 
the incidents until April 2004, she had discussed the 
matter with several colleagues and friends to elicit 
their advice because filing a complaint, especially 
against Mr. Lubbers, was a serious step. To each of 
them, she said, she had described in detail what Mr. 
Lubbers and Mr. Blatter had done. 

40. In the interviews with the persons consulted by 
Mrs. Brzak and with others, OIOS corroborated the 
statement of Mrs. Brzak. It was established that im-
mediately following the 18 December meeting, while 
in the elevator, Mrs. Brzak had discussed the ac- 
tions of Mr. Lubbers with Mr. Vanniasingam. Mr. 
Hegenauer also confirmed the details that Mrs. Brzak 
had discussed with him in early January 2004. 
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Further, there is evidence that in February 2004, 
Mrs. Brzak had sought advice on how to proceed on 
her case from two members of the Inspector’s General 
Office of UNHCR. Similarly, others interviewed by 
OIOS confirmed that she had spoken with them in 
detail and with consistency. OIOS noted that the 
chronology of events and the details provided by Mrs. 
Brzak to each of these witnesses were consistent with 
the complaint made by, and the interview statements 
of, Mrs. Brzak. In their interviews, the witnesses 
have confirmed to OIOS the details that Mrs. Brzak 
had provided to them of the incident with Mr. Lub-
bers and of the incidents with Mr. Blatter. Most of the 
witnesses were told either immediately or shortly af-
ter the incidents complained of; some were consulted 
more than once while others were consulted only 
later as Mrs. Brzak deliberated on how to handle her 
concerns about raising this complaint. Given the 
actions of Mr. Lubbers following the reporting of the 
complaint, her concerns were manifestly not un-
reasonable. 

41. Further, OIOS also queried each person inter-
viewed in connection with this investigation on Mrs. 
Brzak’s character and personality. Mrs. Brzak was 
described by everyone [except Mr. Lubbers] in very 
positive terms, as “mature”, “very professional”, “very 
strong advocate on matters of principle”, “a person 
who would not make things up” and “articulate and 
bright”. 
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IV. Pattern of Conduct 

42. Another indicator in such cases of misconduct is 
whether there is a pattern of behaviour on the part of 
the actor. During this investigation OIOS was told of 
several other cases involving women who were either 
staff of UNHCR or were closely affiliated with 
UNHCR. OIOS has interviewed several of the women 
and corroborators who were able to confirm the 
incidents. When asked during his interview whether 
there were other instances, Mr. Lubbers said he only 
recalled one other incident. OIOS believes Mr. Lub-
bers referred to this other incident in his May 28 
message to all UNHCR staff. However, as he refused 
to disclose the woman’s name to OIOS, it was not 
possible to resolve that matter. 

43. However, there are cases which OIOS has exam-
ined which confirm a pattern of misconduct on the 
part of Mr. Lubbers. The women involved, who were 
approached by OIOS based on specific reports re-
ceived from people they had confided in, expressed 
much concern about being identified and their fear of 
subsequent retaliation and public humiliation. OIOS 
advised each of them that while their information 
would be useful and included in this report, their 
identities would not be revealed by OIOS. Accord-
ingly, OIOS is providing the following information 
without identifying the individual women: 

a. Staff member A, a young woman, was invited 
to Mr. Lubbers’ home in Geneva on a week-
end, ostensibly to discuss her area of work 
with others. However, when she arrived, she 
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discovered that no one else was present and 
that he was interested in discussing only 
matters of a personal nature while sitting 
very close to her and touching her in a sexual 
way. She indicated to OIOS that this made 
her extremely uncomfortable and had to 
leave quickly because she felt he was trying 
to go further and she became afraid. She 
reported this encounter to others at the time, 
but did not file a complaint because she felt 
extremely embarrassed. 

b. Staff member B described an incident at an 
official UNHCR function during which Mr. 
Lubbers grabbed and embraced her pulling 
her body against his. She expressed shock 
and embarrassment and pushed him back. 
She reported this to other colleagues who 
confirmed to OIOS that she had done so. 

c. Affiliated woman C described an incident 
where Mr. Lubbers while on mission to her 
location pulled her to him and tried to grope 
her. She pushed him back and said she 
would slap him if he attempted it again. The 
incident made her very uncomfortable and 
concerned about her ongoing relationship 
with UNHCR. OIOS corroborated this report 
from others who were at the location. 

d. Affiliated woman D from another agency 
which works closely with UNHCR told OIOS 
that an incident occurred shortly after first 
meeting Mr. Lubbers at an official event 
which was attended by Mr. Lubbers as well 
as herself and her supervisors, Mr. Lubbers 
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twice made unwelcome advances and asked 
her to come to his hotel room because he was 
“feeling lonely”. She reported the matter to 
her supervisor who confirmed the account. 
Mr. Lubbers apologized to her the following 
day for his behaviour. 

44. It is therefore evident that the incident with this 
complainant is not an isolated case. Mr. Lubbers has 
objected to OIOS for conducting inquiries into the 
other cases. However, this now appears to be based 
not on the interests of the Organization but on self 
protection and to avoid disclosure of his pattern of 
misconduct with women. 

 
Allegation 3: 

It is alleged that Mr. Lubbers engaged in acts of abuse 
of authority in that he undertook measures, utilizing 
his position of highest authority in UNHCR, which 
were intended to influence the investigative findings 
in his favour. 

45. Mr. Lubbers was apprised on 6 May by the 
UNHCR Inspector General and again notified by the 
Under-Secretary-General of OIOS on the following 
day that OIOS was undertaking an investigation into 
the allegation against him, as well as those against 
his Director, DHRM. Nevertheless he immediately 
took actions which interfered with the ability of the 
OIOS Investigators to conduct a thorough investiga-
tion before they had even arrived in Geneva. 
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46. The efforts of Mr. Lubbers to discuss the com-
plaint with potential witnesses before and during the 
investigation were not appropriate. His actions may 
well have influenced the statements of at least two 
subordinates including Mr. Sultan-Khan. However, 
for reasons not difficult to understand, he decided to 
play it safe by claiming that he did not see anything, 
not even the touching described by Mr. Blatter and 
admitted to by Mr. Lubbers. 

47. Other UNHCR staff told OIOS Investigators 
that they were afraid to discuss the case for fear of 
retaliation. Indeed, the IGO was tasked by Mr. Lub-
bers to ascertain who was cooperating with OIOS, 
although they were advised not to do so by OIOS. Mr. 
Lubbers also sought to find out with whom Mrs. 
Brzak had consulted about her case. He held staff 
meetings with his managers to talk about the com-
plaint and he encouraged other women to speak in 
his defence. 

48. Mr. Lubbers also wanted to start an investi-
gation into the leaks to the press about the complaint, 
the investigation and related matters. However, there 
was little press outside of The Netherlands, his home 
country. Moreover, the reports in the New York press 
included erroneous information – obviously, then, not 
from OIOS or the complainant. His attempted inquir-
ies into the press reports is an ill-disguised attempt 
to prevent other staff from speaking with OIOS and, 
in fact, were perceived by many UNHCR staff as re-
taliatory action since he demanded to know who had 
spoken with OIOS and why Mrs. Brzak had not been 
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asked to resolve her complaint strictly within UNHCR 
by those staff with whom she had consulted about the 
case. Of course, Mrs. Brzak was entirely within her 
rights as a UN staff member to report her complaint 
to OIOS. 

49. Additionally, on 28 May, although the investi-
gation was not yet completed as he was well aware, 
Mr. Lubbers issued a note to all UNHCR staff, both at 
HQ and in the field, referring to the complainant in 
this case, and also to another very vulnerable female 
staff member, clearly trying to put his own “spin” on 
the case and presenting it as fact. OIOS believes that 
this second woman is the person Mr. Lubbers had 
referred to when asked by OIOS whether there were 
any other cases. During the interview, Mr. Lubbers 
refused to identify this woman so Mr. Lubbers’ ver-
sion of their interaction cannot be verified. Moreover, 
the underlying message of his note to all staff was 
clearly identified by a senior manager in UNHCR 
who described the message as telling UNHCR staff to 
“shut up”. Further, a number of staff including the 
complainant saw the note as an effort to silence them 
and anyone else who might wish to come forward as 
well as to blame others for his current problems with-
out acknowledging his own role. 

 
VI. Findings 

50. Misconduct may take a variety of forms. In this 
case, Mr. Lubbers treated a female staff member with 
serious disrespect of her person and her position, by 



App. 54 

forcing unwanted attention of a sexual nature on her. 
The Staff Rules provide that misconduct includes 
“specific instances of prohibited conduct” such as “any 
form of discrimination or harassment, including sex-
ual and gender harassment, as well as physical or 
verbal abuse at the workplace or in connection with 
work”. [Staff Rule 101.2(d)]. 

51. In this case, the misconduct was of a sexual 
nature and may also be considered to be sexual 
harassment which the UN has defined as follows: 

52. [ . . . ] any unwelcome sexual advance, request for 
sexual favours or other verbal or physical conduct of a 
sexual nature, when it interferes with work, is made a 
condition of employment or creates an intimidating, 
hostile or offensive work environment. It is particu-
larly serious when behaviour of this kind is engaged 
in by any official who is in a position to influence the 
career or employment conditions (including hiring, 
assignment, contract renewal, performance, evalua-
tion or promotion) of the recipient of such attention. 
[ST/AI/379] 

53. In this case, OIOS found that the allegations of 
misconduct and abuse of authority against Mr. Lub-
bers are credible and substantiated for the following 
reasons: 

54. First, the only witnesses to the incident as de-
scribed by Mrs. Brzak are two managers of UNHCR, 
both subordinate to Mr. Lubbers. One of them recalls 
two incidents of touching where Mr. Lubbers put 
his arm around her waist while the other does not 
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confirm even the touching which has been acknowl-
edged by Mr. Lubbers himself. The intensity of the 
efforts of Mr. Lubbers, including issuing a message to 
all UNHCR staff which seeks to discredit the com-
plainant in this case, attempting to identify those 
who cooperated with the OIOS inquiry, and meeting 
with key witnesses during the investigation, clearly 
was intended as a message to all UNHCR staff that 
providing information to the Investigators would 
have negative repercussions for them. As noted by a 
senior UNHCR manager, the message was clearly to 
“shut up”. These are not the actions of a person who 
seeks only to ascertain the facts of a case. 

55. Second, although not agreeing with all the 
details of Mrs. Brzak’s report of the incident, Mr. 
Blatter confirms that Mr. Lubbers twice touched Mrs. 
Brzak’s waist, and even described it as “overly famil-
iar”. Until so advised of this evidence of Mr. Blatter 
by OIOS, Mr. Lubbers had denied touching Mrs. 
Brzak; he then only admitted to doing so whilst 
ushering her out in what he described as “a polite 
manner”. Nevertheless, Mr. Blatter does confirm that 
touching in an “overly familiar” manner occurred, and 
given the efforts of Mr. Lubbers to discourage coop-
eration, Mr. Blatter’s statement goes some way to 
support the complaint. Moreover, the pattern of Mr. 
Lubbers’ misconduct seems clear and demonstrates 
that the touching of Mrs. Brzak was not isolated 
but part of how Mr. Lubbers conducts himself with 
women whom he finds attractive, regardless of the 
impropriety of such conduct, the distress caused to 
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the women involved, or the disparity in the positions 
held. 

56. Third, Mrs. Brzak is a UNHCR staff member 
who enjoys respect from her colleagues and OIOS 
found no indication of a male fide complaint or a 
motive to conclude that she fabricated her story. Even 
Mr. Lubbers describes her as “brutally frank”. That 
she did not get the post in Mr. Lubbers’ office nor win 
the Staff Council election, the reasons posited by Mr. 
Lubbers, are not linked to an action by Mr. Lubbers 
which would create a motive to strike back at him. 
Indeed, she said that she had applied for the post of 
Chef de Cabinet thinking that she had the qualities 
and experience that the post called for. Others have 
verified that she was simply responding to an invi-
tation issued by Mr. Lubbers at a meeting attended 
by several hundred staff shortly after he joined 
UNHCR. At that meeting, as confirmed by the then 
Chef de Cabinet, Mr. Lubbers indicated that he would 
not be bound by the usual bureaucratic personnel 
rules. As for the Staff Council post, Mr. Lubbers had 
no influence over that election. 

57. Fourth, as is often the case in sexual harass-
ment complaints, there are no independent witnesses. 
As such, evidence must be adduced which tends to 
show the respective credibility of the principals. In 
this case, the evidence shows that from the date of 
the incident until April 2004 when she reported the 
incident formally to OIOS and the IGO, Mrs. Brzak 
met with UNHCR staff members, including IGO staff 
members, and others to seek their advice as to how 
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best to proceed, or even whether to proceed or not. 
The information gathered in the OIOS interviews – of 
UNHCR staff and other persons from whom she 
sought guidance – confirmed that from 18 December 
2003 to April 2004, she has been consistent in her 
reporting of the details of the incidents, including in 
her interviews with OIOS, that she has not expressed 
hostility but only embarrassment and that she has 
been anxious about how such a complaint would be 
handled. Moreover, given the actions of Mr. Lubbers 
since 6 May, her concerns were well placed. 

58. On the other hand, as noted above, Mr. Lubbers’ 
actions undermine his denials. He has undertaken 
multiple steps to affect the outcome of the investi-
gation in his favour and to interfere with normal 
investigative processes which now seem designed to 
hide the pattern of misconduct stated in this report 
and to prevent others from providing information. His 
discussion of the case with his Director, DHRM and 
his Chef de Cabinet may well have influenced their 
statements when later provided to OIOS. Mr. Sultan-
Khan, for reasons not difficult to understand, particu-
larly in the light of Mr. Lubbers’s actions, decided to 
play it safe by claiming that he did not see anything. 
Other UNHCR staff told OIOS that they were afraid 
to discuss the case for fear of retaliation. Given the 
continuing actions of Mr. Lubbers, that concern is 
well placed and OIOS will monitor the situation to 
ensure that no staff who cooperated will be negatively 
affected for so doing. 
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59. Similarly, as regards the two incidents between 
Mr. Blatter and Mrs. Brzak, it is equally understand-
able why Messrs. Hegenauer, Mir, or Vanniasingam 
would give equivocal support to the report of Mrs. 
Brzak. They too decided to take the safe route. Again, 
none denied the events she related but their re-
sponses indicated that they were aware that provid-
ing evidence in support of the allegations by Mrs. 
Brzak would have serious consequences not only 
for Mr. Blatter, but also, more importantly, for Mr. 
Lubbers, given that Mrs. Brzak alleged that Mr. 
Blatter was imitating the actions of Mr. Lubbers – not 
to mention their own careers. As the 28 May note 
from Mr. Lubbers makes clear, according to a senior 
UNHCR manager, Mr. Lubbers wanted staff to “shut 
up”. 

 
VII. Conclusions and recommendations 

60. It is the view of OIOS that not only did Mr. 
Lubbers engage in serious acts of misconduct in that 
he foisted unwanted physical attention of a sexual 
nature on a subordinate female staff member but 
also that he extensively and intentionally abused his 
authority as High Commissioner in his intense, 
pervasive and intimidating attempts to influence the 
outcome of the investigation. Seen as part of a pat-
tern of such conduct, these actions demonstrate that 
the most senior officer in UNHCR lacks the requisite 
integrity. 



App. 59 

61. OIOS considers that there should be a distinc-
tion between the actions of Mr. Lubbers and those of 
Mr. Blatter. While it is indisputable that the actions 
of Mr. Lubbers constitute misconduct by touching 
with a clear intent to embarrass and humiliate Mrs. 
Brzak, this is not quite so clear in the case of Mr. 
Blatter. 

62. While improper, the actions of Mr. Blatter rather 
suggest that Mr. Blatter – who was described by most 
interviewees as a playful person – might not have 
had a clear intent to harass Mrs. Brzak, but rather to 
joke about events which he had witnessed. 

63. Finally, it is hoped that swift follow-up action on 
the findings of this current investigation will signal to 
UNHCR staff members, and to UN staff generally, 
that they may cooperate with an OIOS investigation, 
and indeed, may file good faith allegations with OIOS 
without fear of retaliation by their senior managers. 

64. OIOS makes the following recommendations in 
view of the findings of this investigation: 

1. It is recommended that appropriate action be 
taken against Mr. Lubbers for misconduct in 
that he engaged in unwanted touching of a 
female member of staff, for interfering with 
the investigation and for issuing a message 
to UNHCR staff members which was both 
intimidating and embarrassing to the com-
plainant and at least one other female staff 
member. [IV/04/133/01] 



App. 60 

2. It is recommended that appropriate action be 
taken against Mr. Blatter for inappropriate 
comments to a female member of staff and 
for failing to protect that staff member as 
required by his duties as head of the human 
resources department of UNHCR. [IV/04/ 
133/02 

3. It is recommended that the findings of this 
report be shared in general with UNHCR 
staff, to the same extent as has been Mr. 
Lubbers’ message to staff [IV/04/133/03] 

4. It is recommended that any retaliatory ac-
tions against staff who cooperated with this 
investigation be reported to OIOS. [IV/04/ 
133/04] 

5. It is recommended that the Under-Secretary-
General for Management undertake a re- 
view of the protection measures afforded to 
women staff at UNHCR against sexual 
harassment. [IV/04/133/05] 

  Dileep Nair
Under-Secretary-General 

for Internal Oversight Services
2 June 2004 

 




